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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.
Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg
To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.
Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).
For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government
•••
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.
Appointments
Appointments for January 12, 2004
Appointed to the Lower Colorado River Authority for a term to expire
February 1, 2009, John G. Dickerson, III of Bay City (replacing Authur
Milberger of Bay City whose term expired).
Appointed to the Lower Colorado River Authority for a term to expire
February 1, 2009, Katura Morgan Carlton of La Grange (replacing Gale
Lincke of La Grange whose term expired).
Appointed to the Lower Colorado River Authority for a term to expire
February 1, 2009, Clayborne L. Nettleship of San Saba (replacing Pa-
tricia Kirk of San Saba whose term expired).
Appointed to the Texas State Library and Archives Commission for a
term to expire September 28, 2009, Cruz G. Hernandez of Burleson
(pursuant to SB 287, 78th Legislature, Regular Session).
Appointed to the Texas State Library and Archives Commission for a
term to expire September 28, 2009, Martha Doty Freeman of Austin
(replacing Kenneth Carr of El Paso whose term expired).
Appointed to the Texas State Library and Archives Commission for a
term to expire September 28, 2009, Sandra J. Pickett of Liberty (Ms.
Pickett is being reappointed).
Appointed to the Texas Commission on the Arts for a term to expire
August 31, 2009, Michelle Bain of Houston (replacing Celso Gonza-
lez-Falla of Corpus Christi whose term expired).
Appointed to the Texas Commission on the Arts for a term to expire
August 31, 2009, Nelson H. Balido of San Antonio (replacing Tony
Chauveaux of Beaumont whose term expired).
Appointed to the Texas Commission on the Arts for a term to expire
August 31, 2009, William W. Collins, Jr. of Fort Worth (replacing
Kathleen Stevens of Fort Worth whose term expired).
Appointed to the Texas Commission on the Arts for a term to expire
August 31, 2009, Carol L. "Kelli" Questrom of Dallas (replacing Sue
Bancroft of Argyle whose term expired).
Appointed to the Texas Commission on the Arts for a term to expire
August 31, 2009, George R. Snead of El Paso (replacing Catherine
Taylor of Midland whose term expired).
Appointed to the Texas Commission on the Arts for a term to expire
August 31, 2009, Mary Hardie Teeple of Spicewood (replacing C. An-
thony Sherman of Missouri City whose term expired).
Designating Claudia Ladensohn of San Antonio as Presiding Officer
of the Texas Commission on the Arts for a term at the pleasure of the
Governor. Ms. Ladensohn will replace Tony Chauveautx as presiding
officer. Mr. Chauveaux no longer serves on the board.
Designating Ray A. Wilkerson of Austin as Presiding Officer of the
Lower Colorado River Authority for a term at the pleasure of the Gov-
ernor. Mr. Wilderson is being named Presiding Officer pursuant to SB
1935, 78th Legislature, Regular Session.
Appointed as Assistant Adjutant General for the Army for a term at the
pleasure of the Governor, General William W. Goodwin of Austin.
Appointed as Assistant Adjutant General for the Air for a term at the








Mr. John A. Wells, Executive Director
Texas Military Facilities Commission
2200 West 35th Street, Building 64
Austin, Texas 78703-1222
Re: Whether the Texas Military Facilities Commission may make a
lump sum payment to a terminated employee for accumulated sick
leave (Request No. 0149-GA)






1701 North Congress Avenue
Austin, Texas 78701-1494
Re: Liability of school district employees for the use of physical force
against a student (Request No. 0150-GA)






1701 North Congress Avenue
Austin, Texas 78701-1494
Re: Whether a public school teacher may be awarded additional com-
pensation under section 28.053, Education Code (Request No. 0151-
GA)
Briefs requested by February 5, 2004
RQ-0152-GA
Requestor:
The Honorable Mike Stafford
Harris County Attorney
1019 Congress, 15th Floor
Houston, Texas 77002-1700
Re: Whether a juvenile board may designate the Juvenile Probation
Department as the office authorized to determine whether to defer pros-
ecution of a child referred to juvenile court for minor offenses (Request
No. 0152-GA)
Briefs requested by February 5, 2004
RQ-0153-GA
Requestor:
The Honorable Tim Curry
Tarrant County Criminal District Attorney
401 West Belknap
Fort Worth, Texas 76196-0201
Re: Refund of costs required to be paid by a surety under section
41.258(b), Government Code, when the state declines to prosecute a
criminal defendant (Request No. 0153-GA)
Briefs requested by February 12, 2004
RQ-0154-GA
Requestor:
The Honorable Ben W. "Bud" Childers
Fort Bend County Attorney
301 Jackson Street, Suite 728
Richmond, Texas 77469-3108
Re: Redaction of social security numbers by a county clerk pursuant
to an order of the county court-at-law judges (Request No. 0154-GA)
Briefs requested by February 12, 2004
RQ-0155-GA
Requestor:
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The Honorable Bill R. Turner
Brazos County District Attorney
Bryan, Texas 77803
Re: Whether the Bryan Business Council, Inc., is subject to the Open
Meetings Act (Request No. 0155-GA)
Briefs requested by February 12, 2004
RQ-0156-GA
Requestor:
The Honorable Jane Nelson




Re: Consequences for a municipality if five of its seven city council
members are removed by a recall election (Request No. 0156-GA)
Briefs requested by February 12, 2004
RQ-0157-GA
Requestor:
The Honorable Rodney Ellis




Re: Residency requirements for voting in an election in Texas (Request
No. 0157-GA)
Briefs requested by January 23, 2004
RQ-0158-GA
Requestor:
The Honorable Frank J. Corte, Jr.
Chair, Committee on Defense Affairs and State-Federal Relations
Texas House of Representatives
P.O. Box 2910
Austin, Texas 78768-2910
Re: Whether the Texas Department of Health is required to adopt min-
imum standards for abortion facilities under chapter 245 of the Texas
Health and Safety Code (Request No. 0158-GA)
Briefs requested by February 13, 2004
For further information, please access the website at




Office of the Attorney General
Filed: January 14, 2004
♦ ♦ ♦
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TITLE 10. COMMUNITY DEVELOPMENT
PART 7. TEXAS RESIDENTIAL
CONSTRUCTION COMMISSION
CHAPTER 303. REGISTRATION
SUBCHAPTER C. REGISTRATION OF
THIRD-PARTY INSPECTORS
10 TAC §§303.200, 303.205, 303.210, 303.215, 303.220,
303.225, 303.230, 303.235
The Texas Residential Construction Commission (the "commis-
sion") adopts on an emergency basis new rules at Title 10, Part
7, Chapter 303, Subchapter C, §§303.200, 303.205, 303.210,
303.215, 303.220, 303.225, 303.230 and 303.235 regarding the
registration and qualification of third-party inspectors who take
part in the state-sponsored inspection and dispute resolution
process described in Title 16, Property Code.
The rules are adopted on an emergency basis to comply with
new legislation, House Bill 730 (Act effective Sept. 1, 2003, 78th
Leg., R.S., ch. 458, §1.01). The new rules are adopted under
new Chapter 427, Property Code (Act effective Sept. 1, 2003,
78th Leg., R.S., ch. 458, §1.01), which provides in part that
third-party inspectors that take part in the state-sponsored in-
spection and dispute resolution process must be registered with
the state and must meet certain statutory qualifications to serve.
The adoption of the emergency rule permits the commission to
comply with the timetable prescribed by House Bill 730 and set
out in Title 16, Property Code.
The statutory provisions affected by the emergency adoption are
those set forth in the Title 16, Property Code and House Bill 730,
78th Legislature.
No other statutes, articles, or codes are affected by the adoption.
§303.200. Inspector Registration.
(a) Beginning on February 17, 2004, the commission shall
register two types of third-party inspectors to participate in the state-
sponsored inspection and dispute resolution process.
(b) The commission shall register:
(1) persons who qualify under the Act to serve as inspec-
tors on issues involving workmanship and materials; and
(2) persons who qualify under the Act to serve as inspec-
tors on issues involving a structural matter.
(c) In addition to reviewing other qualifications for persons
seeking to serve as a third-party inspector under this subchapter, the
commission shall conduct a criminal background check on each person
who seeks to register under this subchapter.
(d) The commission shall promptly notify persons who meet
all of the qualifications required to serve as an inspector under this
subchapter and shall provide registered inspectors with evidence of
registration, which shall remain effective for at least one year from
the effective date as determined by the commission, unless otherwise
revoked.
§303.205. Application.
(a) A person seeking to register with the commission as a
third-party inspector in order to participate in the state-sponsored in-
spection and dispute resolution process must submit a completed ap-
plication on a commission-prescribed form accompanied by the appro-
priate fee.
(b) A person may register with the commission to serve as
both a workmanship and materials inspector and a structural inspec-
tor. The person seeking to serve as both a workmanship and materials
inspector and a structural inspector must qualify under the Act to serve
as both.
(c) A person who seeks to register as a third-party inspector
for issues related to workmanship and materials shall:
(1) provide evidence that the person has acquired a mini-
mum of five (5) years of experience working in the field of residential
construction;
(2) provide evidence that the person holds a current ICC
certification as a residential combination inspector;
(3) attest that the person has not received more than ten
(10) percent of the person’s gross income, as reported on the last fed-
eral income tax return filed by that person, from providing expert wit-
ness services, including retention for the purpose of providing testi-
mony, evidence, or consultation in connection with a pending or threat-
ened legal action, less any fees for expert witness services, including
providing testimony or evidence in a threatened legal action, received
by that person when in conjunction with service in the capacity of a
certified third party inspector; and
(4) provide other information requested by the commis-
sion that the commission has determined is necessary to assess the
applicant’s qualifications and fitness to serve as a third-party inspector
under this subchapter.
(d) A person who seeks to register as a third-party inspector
for issues involving a structural matter shall:
(1) provide evidence that the person is a state-licensed pro-
fessional engineer or a state-licensed architect;
(2) provide evidence that the person has acquired a mini-
mum of ten (10) years of experience working in the field of residential
construction;
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(3) attest that the person has not received more than ten
(10) percent of the person’s gross income, as reported on the last fed-
eral income tax return filed by that person, from providing expert wit-
ness services, including retention for the purpose of providing testi-
mony, evidence, or consultation in connection with a pending or threat-
ened legal action, less any fees for expert witness services, including
providing testimony or evidence in a threatened legal action, received
by that person when in conjunction with service in the capacity of a
certified third party inspector; and
(4) provide other information requested by the commis-
sion that the commission has determined is necessary to assess the
applicant’s qualifications and fitness to serve as a third-party inspector
under this subchapter.
§303.210. Determination of Qualifications and Fitness.
(a) In reviewing an application to determine if an applicant is
fit to carry out the duties of serving as an inspector under this sub-
chapter, the commission shall consider among other things, whether
the applicant has a criminal history and if so:
(1) the nature and seriousness of any crimes for which the
applicant has a prior conviction;
(2) the extent to which service as a registered inspector
might offer an opportunity to engage in further criminal activity of
a same or similar nature as that for which the applicant has a prior
conviction;
(3) the extent and nature of the applicant’s past criminal
activity;
(4) the age of the applicant when any criminal activity dis-
covered occurred;
(5) the remoteness in time between the submission of the
application and the date of the applicant’s last criminal conviction;
(6) the applicant’s overall work history in relation to the
dates of any criminal convictions;
(7) evidence of the applicant’s successful rehabilitation ef-
forts while incarcerated or after release, including but not limited to,
restitution to the victim, completion of probationary requirements and
completion of community service; and
(8) other evidence of the applicant’s fitness to serve as a
third-party inspector, as requested by the commission.
(b) An applicant must respond to a commission request for
evidence of fitness to serve as a third-party inspector in order to com-
plete the application process.
§303.215. Training.
(a) The commission shall develop an initial training program
for third-party inspectors who conduct inspections under the Act.
(b) Persons registered as third-party inspectors must complete
the commission-developed training prior to participation in the state-
sponsored inspection and dispute resolution process.
§303.220. Material Change in Information.
Each person who is registered as a third-party inspector under this sub-
chapter shall report to the commission in writing any material change
in the information provided to the commission pursuant to this sub-
chapter within thirty (30) days of the change.
§303.225. Renewal.
(a) A registered third-party inspector shall annually renew the
inspector’s registration not later than thirty (30) days prior to the ex-
piration of its effective period as determined by the commission.
(b) A registered third-party inspector shall re-file for renewal
on a commission-prescribed application accompanied by the appropri-
ate fee as adopted by the commission.
§303.230. Denial of Registration.
(a) The commission shall deny an application for registration
if the commission determines that the applicant is not qualified or fit
to carry out the duties of serving as a third-party inspector under this
subchapter.
(b) The commission shall deny any application for registration
under this subchapter if the applicant has a criminal conviction and if
the crime for which the person was convicted would negatively affect
the person’s fitness to carry out the duties of serving as a third-party
inspector under this subchapter.
(c) If the commission denies an application for a registration,
the commission shall provide written notice detailing its reason(s) for
denial to the applicant not later than the 15th day after the date the
commission receives the completed application and fee.
§303.235. Appeal of Denial.
An applicant who is denied an application under this subchapter may
appeal that decision to the Executive Director within ten business days
of receipt of the notice that the application was denied.
This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Residential Construction Commission
Effective Date: January 9, 2004
Expiration Date: May 7, 2004
For further information, please call: (512) 463-9524
♦ ♦ ♦
CHAPTER 313. STATE-SPONSORED
INSPECTION AND DISPUTE RESOLUTION
PROCESS (SIRP)
10 TAC §§313.1 - 313.23
The Texas Residential Construction Commission (the "commis-
sion") adopts on an emergency basis new rules at Title 10, Part
7, Chapter 313, §§313.1 - 313.23, regarding the state-spon-
sored inspection and dispute resolution process as provided for
in Title 16, Property Code and in Property Code Chapter 27, as
amended by House Bill 730 (Act effective Sept. 1, 2003, 78th
Leg., R.S., ch. 458, §1.01).
The rules are adopted on an emergency basis to comply with
new legislation, House Bill 730 (Act effective Sept. 1, 2003, 78th
Leg., R.S., ch. 458, §1.01). The new rules are adopted under
new §408.001, Property Code, Title 16, Subtitle D., Chapter 426,
Property Code and Chapter 27 Property Code as amended by
House Bill 730 (Act effective Sept. 1, 2003, 78th Leg., R.S., ch.
458, §1.01), which provide authority to the commission to adopt
rules necessary to implement Title 16, Property Code, and that
establish the state-sponsored inspection and dispute resolution
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process for resolving disputes between builders and homeown-
ers. The adoption of the emergency rules permits the commis-
sion to comply with the timetable prescribed by House Bill 730
and set out in Title 16, Property Code.
The statutory provisions affected by the emergency adoption are
those set forth in the Title 16, Property Code, Chapter 27 Prop-
erty Code and House Bill 730, 78th Legislature.
No other statutes, articles, or codes are affected by the adoption.
§313.1. Purpose.
The process described in this chapter applies to a dispute arising from
a transaction governed by the Act in which there is a claim resulting
from alleged construction defect(s), which accrued after September 1,
2003, other than a claim solely for personal injury, survival, wrongful
death or damage to goods. The filing of a request under this chapter
is a prerequisite to the homeowner initiating an action for damages or
other relief in response to alleged construction defect(s).
§313.2. Time for Filing a Request.
A person must file a request to initiate the SIRP:
(1) on or before the second anniversary of the date of the
discovery of the conditions claimed to be evidence of a construction
defect(s), but not later than the thirtieth day after the date that any
applicable warranty period expires; and
(2) on or before the tenth anniversary of the date of the
initial transfer of title from the builder to the initial owner of the af-
fected home, or the improvement that is the subject of the dispute or
the date on which the contract for construction of the improvement
was entered, if there is not a closing.
§313.3. Notice to Builder.
(a) Prior to initiating the SIRP, a homeowner must give a
builder a minimum of thirty (30) days written notice of any alleged
construction defect(s).
(b) If a homeowner submits a request for inspection to the
commission prior to providing the builder with the notice and inspec-
tion opportunity provided in this section, the commission shall return
the request to the homeowner as incomplete.
§313.4. Builder’s Right to Inspect.
(a) After notice has been provided in accordance with §313.3,
if requested by the builder, the homeowner must provide the builder
or its designated consultants a reasonable opportunity to inspect the
affected home.
(b) In addition to the right to inspect under subsection (a) of
this section, at any time after the request to initiate the SIRP has been
filed with the commission and prior to the conclusion of the SIRP, and
upon written request from the builder, a builder shall be given a rea-
sonable opportunity to inspect the affected home, or to have the home
inspected, to determine the nature and cause of the alleged construc-
tion defect(s) and the nature and extent of repairs necessary to remedy
the alleged construction defect(s).
(1) The builder may take reasonable steps during the in-
spection to document the alleged construction defect(s) and the condi-
tion of the home.
(2) If the homeowner delays the inspection for more than
five (5) days after receipt of the builder’s request to inspect under this
subsection, any period for subsequent action to be taken by the builder
or a registered third-party inspector shall be extended one day for each
day the inspection is delayed after the fifth day.
§313.5. Initiating the SIRP.
(a) No earlier than the thirtieth day after a homeowner has
given a builder written notice of alleged construction defect(s), either
the homeowner or the builder may initiate the SIRP by filing with the
commission a request for a third party inspection.
(b) If the affected home is not registered with the commission
pursuant to Part 7, Chapter 303, Subchapter B, of this Title, at the
time the request is made, the requesting party must simultaneously
register the home with the commission on a commission-prescribed
form, accompanied by the appropriate fee, with filing the request.
§313.6. Required Information.
(a) The request shall be submitted on a commission-pre-
scribed form and must include:
(1) a description of the transaction giving rise to the dis-
pute;
(2) evidence that the homeowner provided the builder with
written notice of the alleged construction defect(s) or that the builder
received notice of the alleged construction defect(s) at least thirty days
prior to filing the request;
(3) a general description of the builder’s response to notice
of the alleged construction defect(s), and if any portion of the builder’s
response was provided in writing, a copy of that response;
(4) a description in reasonable detail of the alleged con-
struction defect(s);
(5) a listing of the names and addresses of all professionals
or other persons that have inspected the alleged construction defect(s)
on behalf of the party requesting the inspection and that have prepared
any written materials regarding their inspection, if any;
(6) an itemization of the amounts of any known out-of-
pocket expenses and engineering or consulting fees incurred by the
homeowner in connection with the alleged construction defect(s); and
(7) any evidence that depicts the nature and cause of the al-
leged construction defect(s), the nature and extent of repairs necessary
to remedy the alleged construction defect(s), including, if available,
expert reports, photographs and video tapes, if that evidence would be
discoverable under Texas Rules of Civil Procedure 192.
(b) With regard to information provided under subsection
(a)(4) of this section, the party making the request must submit the
name of any person who inspected the home in connection with the
alleged construction defect(s) that is the subject of the request on
behalf of the requestor prior to the request being made. Failure to
disclose the name of a person who has performed such an inspection,
if known to the requestor at the time of the request, could prohibit the
requesting party from later designating the person who performed the
inspection as an expert or from using any materials prepared by such
person performing the inspection in the SIRP or any action arising out
of any alleged construction defect(s) that is the subject of the request.
§313.7. Notice of the Request.
The party who initiates the SIRP by filing a request shall send notice
of the request, including a copy of the request and all information
submitted to the commission with the request, to all other interested
parties by certified mail, return receipt requested.
§313.8. Inspection fees.
(a) The request to initiate the SIRP shall be accompanied by
the appropriate filing and inspection fees established by the commis-
sion.
(b) The commission will establish fees that are commensurate
with the scope of the requested inspection and the type of construction
defect(s) alleged.
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(c) A homeowner who is able to show financial need may re-
quest a reduction or waiver of the home inspection fees. To make such
a request, the homeowner must file with the request for an inspection
a sworn affidavit of inability to pay costs on a commission-prescribed
form. The Executive Director will review the request and approve it
or deny it. The Executive Director’s decision on such a request is a
final agency decision not subject to further administrative appeal.
§313.9. Initial Request Review.
(a) Upon receipt of a request for inspection the commission
shall review the request to determine:
(1) that the dispute arises from a transaction governed by
the Act;
(2) that the request is complete, including required attach-
ments and the payment of the appropriate fees;
(3) that the affected home is registered with the commis-
sion;
(4) that the alleged construction defect(s) accrued on or
after September 1, 2003;
(5) that the request is timely under §313.2; and
(6) that the request involves a dispute between a home-
owner and a builder regarding an alleged construction defect(s), and is
not:
(A) a claim solely for personal injury, survival, wrong-
ful death or damage to goods, which do not include damage to a home;
or
(B) a claim for an alleged violation of Section 27.01,
Business & Commerce Code, regarding Fraud in Real Estate and Stock
Transactions; or
(C) a claim based solely on a builder’s wrongful aban-
donment of an improvement project before completion; or
(D) a claim for an alleged violation of Property Code,
Chapter 162, regarding Construction Payments, Loan Receipts, and
Misapplication of Trust Funds.
(b) If the commission determines that the request is not com-
plete, that the claim is or that the claim is not subject to the SIRP,
the commission shall so advise the homeowner and builder in writing,
specifying in detail the reason(s) why the request is not complete.
§313.10. Appointment of Third-Party Inspector.
(a) After a determination that the request is based on a claim
within the jurisdiction of the commission’s SIRP and within fifteen
(15) days of receipt of the complete request and fee, the commission
shall appoint a third-party inspector to conduct an inspection.
(b) The commission shall appoint the next available third-
party inspector from the list of registered third-party inspectors main-
tained by the commission, who performs inspections in the affected
home’s geographic region and who has been qualified by the commis-
sion to perform the type of inspection required for the construction
defect(s) alleged.
§313.11. Objection to the Third-Party Inspector Appointed.
(a) The commission shall notify the homeowner and builder in
writing of the appointment of the third-party inspector. Within three
(3) business days of receipt of notice of the commission’s appoint-
ment, each party shall have the opportunity to object to the third-party
inspector appointed, with or without stating a cause, and shall notify
the commission in writing of the objection. Written notice under this
section can be transmitted by mail, facsimile or electronic transmis-
sion.
(b) Each party shall have only one opportunity for each re-
quest submitted to the commission to object to the third-party inspec-
tor appointed.
(c) Failure to timely notify the commission that a party ob-
jects to the third-party inspector appointed will serve as waiver of that
party’s right to object unless the party is able to show that it has ac-
quired material information that provides the basis for the objection
that could not reasonably have been discovered prior to the expiration
of the objection period.
(d) Following receipt of a party’s objection, the commission
shall appoint the next available third-party inspector from the list of
registered third-party inspectors maintained by the commission, who
performs inspections in the home’s geographic region and who has
been qualified by the commission to perform the type of inspection
required for the construction defect(s) alleged, and shall notify the
interested parties of the appointment.
§313.12. Home Inspection.
(a) If the commission has not received a written objection to
the third-party inspector appointed pursuant to §313.11, the commis-
sion shall forward to the appointed third-party inspector a copy of
the request for inspection and all supporting documentation submit-
ted with the request.
(b) As soon as practicable after appointment, the appointed
third-party inspector shall contact the homeowner and arrange a mu-
tually convenient time to visit the home. The third-party inspector
shall notify the builder and the homeowner of the date and time of the
inspection. The homeowner and builder, including any of their con-
sultants or representatives, may be present at the inspection.
(c) During the home inspection the third-party inspector shall
not:
(1) take testimony; or
(2) create, or permit the creation of a written, audio or
video recording of the inspection by any party or party’s represen-
tative.
(d) The third-party inspector shall gather all information
and other data that the third-party inspector, in his sole professional
judgment, deems relevant to the inspection and shall gather it by any
reasonable means including taking photographs and interviewing the
homeowner, the builder, and any consultants present. An interview
under this subsection may take place outside the presence of others
not aligned with the party subject to the interview.
(e) The third-party inspector may suspend the inspection if a
party interferes with the inspection in such a manner as to prohibit the
third-party inspector from performing his duties in an impartial and
professional manner.
(f) The third-party inspector shall not engage the services of
any consultant.
(g) The builder shall submit to the third-party inspector for
his consideration any written documentation generated as a result of
having received a notice of a request for home inspection.
§313.13. The Third-Party Inspector’s Report.
(a) If the alleged construction defect(s) described in the re-
quest involve workmanship and materials but not including a struc-
tural matter, the third-party inspector shall issue a report not later than
the 15th day after the date the third-party inspector is appointed by
the commission. The report shall set forth the third-party inspector’s
findings based on applicable warranty and building and performance
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standards and shall include the third-party inspector’s recommenda-
tion for repairs, if any.
(b) If the alleged construction defect(s) described in the re-
quest involve a structural matter, the third-party inspector shall inspect
the home not later than the 30th day after the date the complete request
is submitted, and shall issue a report with recommendations not later
than the 60th day after the date the third-party inspector is appointed by
the commission, unless the third-party inspector or a party to the dis-
pute requests additional time, which is approved by the commission.
The report shall set forth the third-party inspector’s findings based on
applicable warranty and building and performance standards; and shall
include the third-party inspector’s recommendation for repairs, if any.
(c) Third-party inspectors shall consider a range of repair or
remediation options to address the alleged construction defect(s).
(d) A party to the dispute or the third-party inspector may re-
quest additional time to complete the inspection, including requesting
additional time to conduct further testing. Upon a showing that there
is good cause for an extension the commission shall grant additional
time to complete the inspection.
(e) A third-party inspector may not include in its report a rec-
ommendation for payment of monetary damages, a price for the repairs
recommended, or a determination of the value of any loss allegedly
suffered by the homeowner.
§313.14. Delivery of Third-Party Inspector’s Report.
The third-party inspector shall deliver its report to the commission
on a commission-prescribed form and the commission shall promptly
transmit the report to the homeowner and the builder.
§313.15. Reimbursement of Fees and Costs.
If the third-party inspector’s findings support all or a portion of the
allegations of the requesting party, the commission may order the other
party to reimburse all or part of the fees or costs of inspection paid by
the requestor.
§313.16. Time to Appeal of the Third-Party Inspector’s Report.
A homeowner or builder may appeal the third-party inspector’s report
and recommendation on or before the 15th day after receipt of the
report by the objecting party. If either party is able to show good cause
why the deadline to file a notice of appeal of the third-party inspector’s
report should be extended, the commission may extend the deadline by
no more than an additional fifteen days.
§313.17. Appeal Process.
(a) If a homeowner or builder appeals the conclusions or rec-
ommendations in a third-party inspector’s report, the Executive Di-
rector shall refer the appeal to a three-person panel made up of state
inspectors. If the request involves a structural matter, one of the state
inspectors on the panel shall be a licensed professional engineer.
(b) The appellate panel shall conduct a review of the written
materials submitted with the request, any information or data gathered
by the third-party inspector and the third-party inspector’s report and
recommendations. The appellate panel will issue written findings of
fact and shall approve, reject, or modify the recommendation of the
third-party inspector or remand the matter to the third-party inspector
for further action as directed by the appellate panel.
(c) The appellate panel shall issue its ruling not later than the
30th day after the date the notice of appeal is filed with the commission.
(d) A ruling by an appellate panel under this section is a final
agency decision not subject to further administrative appeal.
§313.18. Offer to Repair.
(a) Not later than the 15th day after the third-party inspector’s
report has been transmitted to the parties by the commission, or if the
third-party inspector’s report and recommendation has been appealed,
not later than the date of a final decision by the appellate panel, a
builder may make a written offer of settlement to the homeowner to
repair the alleged construction defect(s).
(b) The offer must be sent by certified mail, return receipt
requested, to the homeowner at the homeowner’s last known address or
the homeowner’s attorney, if the homeowner is represented by counsel.
(c) The offer may include either an agreement by the builder
to repair or to have repaired by an independent contractor, partially or
totally at the builder’s expense, or at a reduced rate to the homeowner,
any construction defect(s) included in the SIRP request.
(d) The offer shall include in reasonable detail the repairs to be
made and shall provide that the repairs will be made within forty-five
(45) days after the date the builder receives written notice of the home-
owner’s acceptance of the offer, except as delayed by the homeowner
or the occurrence of events beyond the builder’s control.
§313.19. Response to Offer to Repair.
If the homeowner considers the builder’s offer to repair under §313.18
to be unreasonable, the homeowner shall notify the builder in writing
on or before the 25th day after the date the homeowner receives the
offer why the homeowner considers the offer to be unreasonable. The
homeowner shall describe in reasonable detail the homeowner’s rea-
sons for concluding that the offer is unreasonable.
§313.20. Supplemental Written Offer to Repair.
Not later than the tenth day after the date the builder receives written
notice from the homeowner under §313.19 the builder may make a
supplemental written offer of settlement. The builder shall send the
supplemental written offer by certified mail return receipt requested to
the homeowner, or if the homeowner is represented by counsel, to the
homeowner’s attorney.
§313.21. Offer Rejected.
An offer of repair made under this chapter that is not accepted before
the 25th day after the date of receipt, the offer is considered rejected.
§313.22. Procedures Following Acceptance of Offer of Repair.
(a) If a homeowner accepts a builder’s offer to repair under
this chapter, the builder, upon completion of the repairs, shall engage
the third-party inspector who provided the report and recommenda-
tion under §313.13 to inspect the repairs and to determine whether the
home, as repaired, complies with the applicable statutory warranty and
building and performance standards adopted by the commission.
(b) Following the third-party inspector’s post-repair inspec-
tion, the builder shall have a reasonable period, not to exceed fifteen
(15) days, to address any minor cosmetic deficiencies necessary to
fully complete the repairs.
§313.23. Third-Party Inspectors as Witnesses.
(a) If a third-party inspectors registered by the commission is
subpoenaed by a party to a dispute between a homeowner and builder
to provide testimony by deposition, in court or in any alternative form
of dispute resolution proceeding, or to provide other expert witness
services, the party who issues the subpoena must pay to the third-
party inspector a reasonable fee and related expense for the services
requested.
(b) The commission shall establish reasonable fees for witness
services performed by a registered third-party inspector as a result of
an inspection undertaken pursuant to the SIRP.
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This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Residential Construction Commission
Effective Date: January 9, 2004
Expiration Date: May 7, 2004
For further information, please call: (512) 463-9524
♦ ♦ ♦
CHAPTER 318. RESIDENTIAL CONSTRUC-
TION ARBITRATION
SUBCHAPTER B. CERTIFICATION OF
ARBITRATORS
10 TAC §§318.20, 318.22, 318.24, 318.26, 318.28, 318.30,
318.32
The Texas Residential Construction Commission (the "com-
mission") adopts on an emergency basis new rules at Title 10,
Part 7, Chapter 318, Subchapter B, §§318.20, 318.22, 318.24,
318.26, 318.28, 318.30, and 318.32, regarding the registration
and certification of arbitrators who provide arbitration services
in disputes regarding residential construction as provided for in
Title 16, Property Code.
The rules are adopted on an emergency basis to comply with
new legislation, House Bill 730 (Act effective Sept. 1, 2003, 78th
Leg., R.S., ch. 458, §1.01). The new rules are adopted under
new Chapter 417, Property Code (Act effective Sept. 1, 2003,
78th Leg., R.S., ch. 458, §1.01), which provides that the com-
mission establish by rule eligibility requirements and procedures
for a person to be certified by the commission as a residential
construction arbitrator and that the commission maintain a list
of certified arbitrators and make that list available to the public.
The adoption of the emergency rule permits the commission to
comply with the timetable prescribed by House Bill 730 and set
out in Title 16, Property Code.
The statutory provisions affected by the emergency adoption are
those set forth in the Title 16, Property Code and House Bill 730,
78th Legislature.
No other statutes, articles, or codes are affected by the adoption.
§318.20. Application.
(a) A person seeking to become registered as a residential con-
struction arbitrator with the commission must submit a completed ap-
plication on a commission-prescribed form accompanied by the appro-
priate fee.
(b) A person seeking to become registered as a residential con-
struction arbitrator with the commission shall:
(1) provide evidence that the person has acquired a mini-
mum of five (5) years of experience conducting arbitrations between
homeowners and builders involving construction defects;
(2) certify that the person is familiar with the statutory war-
ranties and building and performance standards established in Property
Code Chapter 430 and with the provisions of Property Code Chapter
27;
(3) certify that the person has not had a professional license
or certification suspended or revoked in any jurisdiction; and
(4) submit a list that includes any person registered as a
builder or certified as a third-party inspector with whom the applicant
has a direct or indirect personal or business relationship that could
reasonably be considered to create a conflict of interest for that person
in serving as an arbitrator in a dispute involving the person listed as a
party or a witness.
§318.22. Publication and Comment.
(a) The commission shall publish in the Texas Register notice
of the application of each person seeking to become registered under
this subchapter.
(b) The commission shall accept public comment on each ap-
plication for twenty-one (21) days after the date of publication of the
notice.
§318.24. Registration.
After the conclusion of the comment period under §318.22, if the com-
mission finds it to be in the public interest, the commission shall reg-
ister the arbitrator under this subchapter.
§318.26. Denial of an Application.
(a) The commission shall deny an application for registration
if the commission determines that the applicant is not qualified or if
registration of the applicant would otherwise not be in the public in-
terest.
(b) If the commission denies an application, the commission
shall provide written notice to the applicant detailing its reasons for
denial not later than the 15th day after the closing of the public com-
ment period on the application.
§318.28. Appeal.
(a) A person whose application has been denied under
§318.26 may appeal the decision to the Executive Director.
(b) The decision of the Executive Director is a final agency
decision not subject to further administrative appeal.
§318.30. Material Change in Information.
Each person who is registered as an arbitrator under this subchapter
shall report to the commission in writing any material change in the
information provided to the commission pursuant to this subchapter
within thirty (30) days of the change.
§318.32. Renewal of Registration.
(a) A person who has been registered by the commission un-
der this subchapter must submit an application for renewal of the reg-
istration no later than thirty (30) days prior to the expiration of the
effective date of the registration established by the commission.
(b) The person seeking renewal shall submit a renewal appli-
cation on a commission-prescribed form accompanied by the appro-
priate fee as established by the commission.
(c) The person must provide evidence that the person has com-
pleted five (5) hours of approved continuing education since the effec-
tive date of registration provided by the commission.
(d) For purposes of renewal under this section "approved con-
tinuing education" includes
(1) attendance of a course or seminar on arbitrations con-
ducted by:
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(A) an accredited institution of higher education;
(B) a state bar association; or
(C) an entity organized for the purpose of conducting
educational seminars or courses that regularly conducts seminars or
courses for arbitrators or lawyers; or
(2) any other course or seminar approved by the Executive
Director for purposes of this subchapter.
(e) A person seeking to renew under this section who is also
an attorney licensed by the State Bar of Texas may satisfy the contin-
uing education requirements of this section by satisfying the annual
continuing legal education licensure requirements set by the State Bar.
This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Residential Construction Commission
Effective Date: January 9, 2004
Expiration Date: May 7, 2004
For further information, please call: (512) 463-9524
♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES
PART 3. TEXAS COMMISSION ON
THE ARTS
CHAPTER 31. AGENCY PROCEDURES
The Texas Commission on the Arts adopts on an emergency
basis the repeal and replacement of §31.10, concerning Finan-
cial Assistance Application Form. Elsewhere in this issue of the
Texas Register, the Texas Commission on the Arts contempo-
raneously proposes the repeal and replacement of §31.10 for
permanent adoption.
The purpose of the repeal and replacement is to be consistent
with changes to programs and services of the commission as
outlined in the Texas Arts Plan as amended December 2003.
The section is adopted on an emergency basis to enable the
Texas Commission on the Arts to get the word out to the arts
field about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.
13 TAC §31.10
(Editor’s note: The text of the following section adopted for repeal on
an emergency basis will not be published. The section may be exam-
ined in the offices of the Texas Commission on the Arts or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The repeal is adopted on an emergency basis under the Govern-
ment Code, §444.009, which provides the Texas Commission on
the Arts with the authority to make rules and regulations for its
government and that of its officers and committees.
§31.10. Financial Assistance Application Form.
This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Commission on the Arts
Effective Date: January 8, 2004
Expiration Date: May 6, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
13 TAC §31.10
The new section is adopted on an emergency basis under the
Government Code, §444.009, which provides the Texas Com-
mission on the Arts with the authority to make rules and regula-
tions for its government and that of its officers and committees.
§31.10. Financial Assistance Application Form.
The commission adopts by reference application forms and instruc-
tions for the Financial Assistance Application Form as outlined in A
Guide to Operations, Programs, and Services as amended December
2003. This document is published by and available from the Texas
Commission on the Arts, P.O. Box 13406, Austin, Texas 78711.
This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Commission on the Arts
Effective Date: January 8, 2004
Expiration Date: May 6, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
The Texas Commission on the Arts adopts on an emergency ba-
sis the repeal and replacement of §35.1 and §35.2, concerning
A Guide to Operations and A Guide to Programs and Services.
Elsewhere in this issue of the Texas Register, the Texas Com-
mission on the Arts contemporaneously proposes the repeal and
replacement of §35.1 and §35.2 for permanent adoption.
The purpose of the repeal and replacement is to be consistent
with changes to programs and services of the commission as
outlined in the Texas Arts Plan as amended December 2003.
These sections are adopted on an emergency basis to enable
the Texas Commission on the Arts to get the word out to the arts
field about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.
13 TAC §35.1, §35.2
(Editor’s note: The text of the following emergency adopted repeals
will not be published. The sections may be examined in the offices of
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the Texas Commission on the Arts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are adopted on an emergency basis under the Gov-
ernment Code, §444.009, which provides the Texas Commission
on the Arts with the authority to make rules and regulations for
its government and that of its officers and committees.
§35.1. A Guide to Operations.
§35.2. A Guide to Programs and Services.
This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Commission on the Arts
Effective Date: January 6, 2004
Expiration Date: May 4, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
13 TAC §35.1, §35.2
The new sections are adopted on an emergency basis under the
Government Code, §444.009, which provides the Texas Com-
mission on the Arts with the authority to make rules and regula-
tions for its government and that of its officers and committees.
§35.1. A Guide to Operations.
The commission adopts by reference A Guide to Operations (revised
December 2003). This document is published by and available from
the Texas Commission on the Arts, P.O. Box 13406, Austin, Texas
78711. This document is also available on line at www.arts.state.tx.us.
§35.2. A Guide to Programs and Services.
The commission adopts by reference A Guide to Programs and
Services (revised December 2003). This document is published by
and available from the Texas Commission on the Arts, P.O. Box
13406, Austin, Texas 78711. This document is also available on line
at www.arts.state.tx.us.
This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Commission on the Arts
Effective Date: January 6, 2004
Expiration Date: May 4, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
CHAPTER 37. APPLICATION FORMS
AND INSTRUCTIONS FOR FINANCIAL
ASSISTANCE
13 TAC §37.23, §37.26
(Editor’s note: The text of the following emergency adopted repeals
will not be published. The sections may be examined in the offices of
the Texas Commission on the Arts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Commission on the Arts adopts on an emergency
basis the repeal of §37.23 and §37.26, concerning Application
Form and Instructions for Arts in Education Program--Sponsors
and Application Form and Instructions for Texas Touring Arts
Program--Sponsors. Elsewhere in this issue of the Texas Regis-
ter, the Texas Commission on the Arts contemporaneously pro-
poses the repeal of §37.23 and §37.26 for permanent adoption.
The purpose of the repeal is to be consistent with changes to pro-
grams and services of the commission as outlined in the Texas
Arts Plan as amended December 2003.
These sections are adopted on an emergency basis to enable
the Texas Commission on the Arts to get the word out to the arts
field about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.
The repeals are adopted on an emergency basis under the Gov-
ernment Code, §444.009, which provides the Texas Commission
on the Arts with the authority to make rules and regulations for
its government and that of its officers and committees.
§37.23. Application Form and Instructions for Arts in Education Pro-
gram--Sponsors.
§37.26. Application Form and Instructions for Texas Touring Arts
Program--Sponsors.
This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.




Texas Commission on the Arts
Effective Date: January 6, 2004
Expiration Date: May 4, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
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TITLE 10. COMMUNITY DEVELOPMENT
PART 7. TEXAS RESIDENTIAL
CONSTRUCTION COMMISSION
CHAPTER 318. RESIDENTIAL CONSTRUC-
TION ARBITRATION
SUBCHAPTER B. CERTIFICATION OF
ARBITRATORS
10 TAC §§318.20, 318.22, 318.24, 318.26, 318.28, 318.30,
318.32
The Texas Residential Construction Commission (the "commis-
sion") proposes for adoption new rules at Title 10, Part 7, Chapter
318, Subchapter B, §§318.20, 318.22, 318.24, 318.26, 318.28,
318.30 and 318.32, regarding the registration and certification of
arbitrators who provide arbitration services in disputes between
homeowners and builders regarding residential construction as
provided for in Title 16, Property Code.
New §318.20 describes the application and the information re-
quired of a person seeking to become certified by the agency as
an arbitrator of residential construction disputes.
New §318.22 notices those persons seeking to become certified
arbitrators that the application will be posted in the Texas Regis-
ter for a twenty-one day comment period.
New §318.24 states that after the comment period if the com-
mission has determined that it is in the public interest, the com-
mission shall register the arbitrator to be included on the list of
certified arbitrators maintained by the commission.
New §318.26 states that if the commission determines that the
applicant is not qualified or that it is not in the public interest to
certify the applicant, the commission shall provide written notice
to the applicant detailing its reasons for denial not later than the
15th day after the closing of the public comment period on the
application.
New §318.28 states that a person denied certification may ap-
peal the decision to the Executive Director. The Executive Di-
rector’s decision is a final agency decision and is not subject to
further administrative appeal.
New §318.30 states that certified arbitrators must provide the
commission with any material change in the information included
on the application within thirty (30) days of the change.
New §318.32 states registered arbitrators must be renew their
registration no later than thirty (30) days prior to the date of ex-
piration of the effective period of the registration as established
by the commission. The person seeking renewal shall submit a
renewal application on a commission-prescribed form accompa-
nied by the appropriate fee as established by the commission.
The person must provide evidence that the person has com-
pleted five (5) hours of approved continuing education since the
effective date of registration provided by the commission. The
term "continuing education" includes attendance of a course or
seminar on arbitrations conducted by an accredited institution of
higher education, a state bar association, an entity organized for
the purpose of conducting educational seminars or courses that
regularly conducts seminars or courses for arbitrators or lawyers,
or any other course or seminar approved by the Executive Direc-
tor for purposes of this subchapter. A person seeking to renew
under this section who is also an attorney licensed by the State
Bar of Texas may satisfy the continuing education requirements
of this section by satisfying the annual continuing legal education
licensure requirements set by the State Bar.
Stephen D. Thomas, Executive Director, has determined that for
each year of the first five-year period the new rules are in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the new rules.
Mr. Thomas has also determined that for each year of the first
five-year period the new rules are in effect, the public will benefit
from the identification of arbitrators who have experience in dis-
putes involving residential construction.
Mr. Thomas has also determined that there will be no effect on
large, small and micro-businesses as a result of the adoption of
these rules.
Mr. Thomas has also determined that for each year of the first
five-year period the proposed rules are in effect there will be no
effect on local economies; therefore, no local employment impact
statement is required pursuant to Administrative Procedure Act
§2001.022.
Interested persons may submit written comments (16 copies) on
the proposed rules to Susan K. Durso, General Counsel, Texas
Residential Construction Commission, PO Box 13144, Austin,
Texas, 78711. Comments may be submitted electronically to
rulescomments@trcc.state.tx.us. The deadline for submission
of comments with the commission is thirty (30) days from the
date of publication of the proposed rules in the Texas Register.
Comments should be organized in a manner consistent with the
organization of the proposed rules.
The new rules are proposed to implement new legislation en-
acted during the 78th Legislative Session, Regular Session, in-
cluding House Bill 730. The new rules are proposed for adoption
pursuant to Property Code, Chapter 417, which provides, in part,
that the commission establish eligibility requirements and proce-
dures for person to become certified as arbitrators to perform
arbitration services in disputes involving residential construction
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and generally, pursuant to Property Code §408.001, which pro-
vides authority for the commission to adopt rules necessary for
the implementation of Title 16, Property Code (Act effective Sept.
1, 2003, 78th Leg., R.S., ch. 458, §1.01).
The proposed rules were also adopted on an emergency basis
to comply with new legislation enacted during the 78th Legisla-
tive Session, Regular Session, including House Bill 730. The
new rules were adopted under Chapter 417, Property Code (Act
effective Sept. 1, 2003, 78th Leg., R.S., ch. 458, §1.01), which
provides in part that the commission make a list of certified ar-
bitrators available to the public. The adoption of the emergency
rules was necessary to allow the commission to comply with the
timetable prescribed by House Bill 730 and set out in Title 16,
Property Code. These emergency rules are published in the
Emergency Rules section of this issue of the Texas Register.
The statutory provisions affected by the proposed rules are those
set forth in the Title 16, Property Code and House Bill 730, 78th
Legislature.
No other statutes, articles, or codes are affected by the proposal.
§318.20. Application.
(a) A person seeking to become registered as a residential con-
struction arbitrator with the commission must submit a completed ap-
plication on a commission-prescribed form accompanied by the appro-
priate fee.
(b) A person seeking to become registered as a residential con-
struction arbitrator with the commission shall:
(1) provide evidence that the person has acquired a mini-
mum of five (5) years of experience conducting arbitrations between
homeowners and builders involving construction defects;
(2) certify that the person is familiar with the statutory war-
ranties and building and performance standards established in Property
Code Chapter 430 and with the provisions of Property Code Chapter
27;
(3) certify that the person has not had a professional license
or certification suspended or revoked in any jurisdiction; and
(4) submit a list that includes any person registered as a
builder or certified as a third-party inspector with whom the applicant
has a direct or indirect personal or business relationship that could
reasonably be considered to create a conflict of interest for that person
in serving as an arbitrator in a dispute involving the person listed as a
party or a witness.
§318.22. Publication and Comment.
(a) The commission shall publish in the Texas Register notice
of the application of each person seeking to become registered under
this subchapter.
(b) The commission shall accept public comment on each ap-
plication for twenty-one (21) days after the date of publication of the
notice.
§318.24. Registration.
After the conclusion of the comment period under §318.22, if the com-
mission finds it to be in the public interest, the commission shall reg-
ister the arbitrator under this subchapter.
§318.26. Denial of an Application.
(a) The commission shall deny an application for registration
if the commission determines that the applicant is not qualified or if
registration of the applicant would otherwise not be in the public in-
terest.
(b) If the commission denies an application, the commission
shall provide written notice to the applicant not later than the 15th day
after the closing of the public comment period on the application.
§318.28. Appeal.
(a) A person whose application has been denied under
§313.26 may appeal the decision to the Executive Director.
(b) The decision of the Executive Director is a final agency
decision not subject to further administrative appeal.
§318.30. Material Change in Information.
Each person who is registered as an arbitrator under this subchapter
shall report to the commission in writing any material change in the
information provided to the commission pursuant to this subchapter
within thirty (30) days of the change.
§318.32. Renewal of Registration.
(a) A person who has been registered by the commission un-
der this subchapter must submit an application for renewal of the reg-
istration no later than thirty (30) days prior to the expiration of the
effective date of the registration established by the commission.
(b) The person seeking renewal shall submit a renewal appli-
cation on a commission-prescribed form accompanied by the appro-
priate fee as established by the commission.
(c) The person must provide evidence that the person has com-
pleted five (5) hours of approved continuing education since the effec-
tive date of registration provided by the commission.
(d) For purposes of renewal under this section "approved con-
tinuing education" includes
(1) attendance of a course or seminar on arbitrations con-
ducted by:
(A) an accredited institution of higher education;
(B) a state bar association; or
(C) an entity organized for the purpose of conducting
educational seminars or courses that regularly conducts seminars or
courses for arbitrators or lawyers; or
(2) any other course or seminar approved by the Executive
Director for purposes of this subchapter.
(e) A person seeking to renew under this section who is also
an attorney licensed by the State Bar of Texas may satisfy the contin-
uing education requirements of this section by satisfying the annual
continuing legal education licensure requirements set by the State Bar.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Residential Construction Commission
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-9524
♦ ♦ ♦
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TITLE 13. CULTURAL RESOURCES
PART 3. TEXAS COMMISSION ON
THE ARTS
CHAPTER 31. AGENCY PROCEDURES
The Texas Commission on the Arts proposes the repeal and re-
placement of §31.10, concerning Financial Assistance Applica-
tion Form. Elsewhere in this issue of the Texas Register, the
Texas Commission on the Arts contemporaneously adopts the
repeal and replacement of §31.10 on an emergency basis.
The purpose of the repeal and replacement is to be consistent
with changes to programs and services of the commission as
outlined in the Texas Arts Plan as amended December 2003.
Mary Beck, Director of Finance and Administration, Texas Com-
mission on the Arts, has determined that for the first five-year
period the section is in effect there will be no fiscal implications
for state or local government as a result of enforcing the section.
Ms. Beck also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the section will be the ability to utilize federal
and state financial assistance funds in a more effective manner,
thereby allowing more Texas organizations, communities, and
citizens to participate in agency programs. There will be no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the section as pro-
posed.
Comments on the proposal may be submitted to Ricardo Her-
nandez, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.
13 TAC §31.10
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission on the Arts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Government Code, §444.009,
which provides the Texas Commission on the Arts with the au-
thority to make rules and regulations for its government and that
of its officers and committees.
No other statute, code, or article is affected by this proposal.
§31.10. Financial Assistance Application Form.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Commission on the Arts
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
13 TAC §31.10
The new section is proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.
No other statute, code, or article is affected by this proposal.
§31.10. Financial Assistance Application Form.
The commission adopts by reference application forms and instruc-
tions for the Financial Assistance Application Form as outlined in A
Guide to Operations, Programs, and Services as amended December
2003. This document is published by and available from the Texas
Commission on the Arts, P.O. Box 13406, Austin, Texas 78711.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Commission on the Arts
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
The Texas Commission on the Arts proposes the repeal and re-
placement of §35.1 and 35.2, concerning A Guide to Operations
and A Guide to Programs and Services. Elsewhere in this is-
sue of the Texas Register, the Texas Commission on the Arts
contemporaneously adopts the repeal and replacement of §35.1
and §35.2 on an emergency basis.
The purpose of the repeal and replacement is to be consistent
with changes to programs and services of the commission as
outlined in the Texas Arts Plan as amended September 2002.
Mary Beck, Director of Finance and Administration, Texas Com-
mission on the Arts, has determined that for the first five-year
period the sections are in effect there will be no fiscal implica-
tions for state or local government as a result of enforcing the
sections.
Ms. Beck also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the sections will be the ability to utilize federal
and state financial assistance funds in a more effective manner,
thereby allowing more Texas organizations, communities, and
citizens to participate in agency programs. There will be no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the sections as pro-
posed.
Comments on the proposal may be submitted to Ricardo Her-
nandez, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.
13 TAC §35.1, §35.2
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
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the Texas Commission on the Arts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.
No other statute, code, or article is affected by this proposal.
§35.1. A Guide to Operations.
§35.2. A Guide to Programs and Services.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Commission on the Arts
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
13 TAC §35.1, §35.2
The new sections are proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts with
the authority to make rules and regulations for its government
and that of its officers and committees.
No other statute, code, or article is affected by this proposal.
§35.1. A Guide to Operations.
The commission adopts by reference A Guide to Operations (revised
December 2003). This document is published by and available from
the Texas Commission on the Arts, P.O. Box 13406, Austin, Texas
78711. This document is also available on line at www.arts.state.tx.us.
§35.2. A Guide to Programs and Services.
The commission adopts by reference A Guide to Programs and
Services (revised December 2003). This document is published by
and available from the Texas Commission on the Arts, P.O. Box
13406, Austin, Texas 78711. This document is also available on line
at www.arts.state.tx.us.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Commission on the Arts
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
CHAPTER 37. APPLICATION FORMS
AND INSTRUCTIONS FOR FINANCIAL
ASSISTANCE
13 TAC §37.23, §37.26
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Commission on the Arts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Commission on the Arts proposes the repeal of
§37.23 and §37.26, concerning Application Form and Instruc-
tions for Arts in Education Program--Sponsors and Application
Form and Instructions for Texas Touring Arts Program--Spon-
sors. Elsewhere in this issue of the Texas Register, the Texas
Commission on the Arts contemporaneously adopts the repeal
of §37.23 and §37.26 on an emergency basis.
The purpose of the repeal is to be consistent with changes to pro-
grams and services of the commission as outlined in the Texas
Arts Plan as amended September 2002.
Mary Beck, Director of Finance and Administration, Texas Com-
mission on the Arts, has determined that for the first five-year
period the sections are in effect there will be no fiscal implica-
tions for state or local government as a result of enforcing the
sections.
Ms. Beck also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the sections will be the ability to utilize federal
and state financial assistance funds in a more effective manner,
thereby allowing more Texas organizations, communities, and
citizens to participate in agency programs. There will be no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the sections as pro-
posed.
Comments on the proposal may be submitted to Ricardo Her-
nandez, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.
The repeals are proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.
No other statute, code, or article is affected by this proposal.
§37.23. Application Form and Instructions for Arts in Education Pro-
gram--Sponsors.
§37.26. Application Form and Instructions for Texas Touring Arts
Program--Sponsors.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Commission on the Arts
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 936-6564
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS
29 TexReg 584 January 23, 2004 Texas Register
CHAPTER 193. STANDING DELEGATION
ORDERS
22 TAC §193.6
The Texas State Board of Medical Examiners proposes an
amendment to §193.6, concerning Delegation of the Carry-
ing Out or Signing of Prescription Drug Orders to Physician
Assistants and Advanced Practice Nurses. The proposal is
necessary for a general clean-up in §193.6(l) relating to the
wording about controlled substances.
Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the proposed rule is in effect there will be no fiscal impli-
cations to state or local government as a result of enforcing the
rule as proposed.
Ms. Shackelford also has determined that for each year of the
first five years the rule as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be an updated
rule. There will be no effect on small or micro businesses.
Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.
The amendment is proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.
The following are affected by the proposed rule: Texas Occupa-
tions Code Annotated, section 157.059.
§193.6. Delegation of the Carrying Out or Signing of Prescription
Drug Orders to Physician Assistants and Advanced Practice Nurses.
(a) - (k) (No change.)
(l) Delegation related to obstetrical services.
(1) A physician may delegate to a physician assistant of-
fering obstetrical services and certified by the board as specializing
in obstetrics or an advanced practice nurse recognized by the Texas
State Board of Nurse Examiners as a nurse midwife the act or acts
of administering or providing controlled substances to the nurse mid-
wife’s or physician assistant’s clients during intra-partum and imme-
diate post-partum care. The physician shall not delegate the use of a
prescription sticker or the use or issuance of an official prescription
form relating to the prescription of Schedule II controlled substance
as described under §481.075 of [or issuance of a triplicate prescription
form under the triplicate prescription program,] the Health and Safety
Code[, §481.075].
(2) - (9) (No change.)
(10) This subsection does not limit the authority of a physi-
cian to delegate the carrying out or signing of a prescription drug order
involving a controlled substance under subsection (n) of this section.
(m) - (n) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 12,
2004.
TRD-200400175
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 305-7016
♦ ♦ ♦
PART 29. TEXAS BOARD OF
PROFESSIONAL LAND SURVEYING
CHAPTER 663. STANDARDS OF
RESPONSIBILITY AND RULES OF CONDUCT
SUBCHAPTER A. ETHICAL STANDARDS
22 TAC §663.5
The Texas Board of Professional Land Surveying (TBPLS) pro-
poses an amendment to §663.5, concerning Representations.
As currently written, §663.5(4) implies that the board has some
regulatory authority over fees charged and also a literal read-
ing requires the registrant to quote an estimate and completion
time. The preamble to this rule requires the "highest degree of
integrity, truthfulness and accuracy" in all dealings with and rep-
resentations to the public. Language used in the preamble is
adequate to protect the public without giving the impression that
the board has regulatory authority over fees charged by Regis-
tered Professional Land Surveyors.
Deletion of this portion of the Rule will clarify that the board has
no regulatory authority over fees charged for land surveying ser-
vices.
Sandy Smith, Executive Director, has determined that for the first
five year period the rule is in effect there will be no fiscal impact
to state or local government as a result of enforcing or adminis-
tering this amendment.
Ms. Smith has also determined that for each year of the first five
years the rule is in effect the public will benefit from the amend-
ment as the Rule will be easier to understand and will not imply
that the board has authority where it does not.
There will be no effect on small or micro businesses. There are
no anticipated costs to those who are required to comply with
the rule as proposed.
Comments on the proposed rule may be submitted in writing
to Sandy Smith, Executive Director, Texas Board of Profes-
sional Land Surveying, 7701 North Lamar, Suite 400, Austin,
TX 78752. Comments may also be faxed to Ms. Smith at
the Board at 512/452-7711 or may be sent electronically to
sandy.smith@mail.capnet.state.tx.us. All requests for a public
hearing on the proposed section submitted under the Adminis-
trative Procedure Act must be received by the Executive Director
not more than 15 calendar days after notice of a proposed
change in the section has been published in the Texas Register.
The amendment is proposed pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
The proposed amendment implements the Texas Administrative
Code, Title 22, Part 29, Chapter 663, Standards of Responsibility
and Rules of Conduct
§663.5. Representations.
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The highest degree of integrity, truthfulness, and accuracy should be
paramount in all dealings with, and representations to, others by not
misleading in any way the other’s understandings of personal qualifi-
cations or information regarding a project. The registrant:
(1) shall not allow a person who is not registered or licensed
under the Professional Land Surveying Practices Act to exert control
over the end product of his/her professional work;
(2) shall not indulge in publicity that is false, misleading,
or deceptive;
(3) shall not misrepresent the amount or extent of prior ed-
ucation or experience to any employer or client, nor to the board;
[(4) shall as accurately and truthfully represent to a
prospective client or employer the costs and completion time of a
proposed project as is reasonably possible;]
(4) [(5)] shall not hold out as being engaged in partnership
or association with any person or firm unless there exists in fact a part-
nership or associations;
(5) [(6)] shall not, without the knowledge and consent of
his/her client, recommend to a client services of another for the purpose
of collecting a fee for himself for those services.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Board of Professional Land Surveying
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 452-9427
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION
CHAPTER 409. MEDICAID PROGRAMS
SUBCHAPTER L. MENTAL RETARDATION
LOCAL AUTHORITY (MRLA) PROGRAM
25 TAC §§409.501, 409.503, 409.505, 409.507, 409.509,
409.511, 409.513, 409.515, 409.517, 409.519, 409.523,
409.525, 409.527, 409.529, 409.530, 409.531, 409.533,
409.535, 409.537, 409.539, 409.541 - 409.544
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or in
the Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)
The Texas Department of Mental Health and Mental Retardation
(department) proposes the repeal of §§409.501, 409.503,
409.505, 409.507, 409.509, 409.511, 409.513, 409.515,
409.517, 409.519, 409.523, 409.525, 409.527, 409.529,
409.530, 409.531, 409.533, 409.535, 409.537, 409.539, and
409.541 - 409.544 of Chapter 409, Subchapter L, governing
Mental Retardation Local Authority (MRLA) Program.
The rules are proposed for repeal because the department
no longer operates the Mental Retardation Local Authority
(MRLA) Program, a Medicaid waiver program authorized under
§1915(c) of the Social Security Act. This implements Texas
Health and Safety Code, §533.0355, added by House Bill 2292
of the 78th Legislature, which redefined the responsibilities of
mental retardation authorities (MRAs), program providers, and
the department under the Mental Retardation Local Authority
(MRLA) Program. The redefined responsibilities describe a
program model that more closely resembles that of the Home
and Community-Based Services (HCS) Program than the
MRLA Program. The department determined that the most
efficacious manner to implement the redefined waiver program
responsibilities required by §533.0355 was to provide all waiver
services and supports through the HCS Program. Therefore,
coinciding with the September 1, 2003, effective date of the
relevant provisions of House Bill 2292, the department has
provided all Medicaid waiver services through the HCS Program
Cindy Brown, Chief Financial Officer, has determined that, for
each year of the first five year period that the proposed repeals
are in effect, there are no foreseeable implications relating to
costs or revenues of state or local government. The department
does not anticipate that the proposed repeals will have an ad-
verse effect on small or micro-businesses. The department does
not anticipate that there will be any additional economic cost to
persons required to comply with the repeals. The department
does not anticipate that the repeals will affect a local economy.
Barry Waller, Director, Long Term Services and Supports, has
determined that, for each year of the first five-year period the
proposed repeals are in effect, the public benefit expected is that
Medicaid waiver services and supports through the department
will be provided through one program rather than multiple pro-
grams.
Comments concerning the proposed repeals must be submitted
in writing to Linda Logan, Director, Policy Development, by mail
to P.O. Box 12668, Austin, Texas 78711, by fax to (512) 206-
4744, or by e-mail to policy.co@mhmr.state.tx.us within 30 days
of publication of this notice.
The rules are proposed for repeal under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Board of
Mental Health and Mental Retardation with broad rulemaking au-
thority; the Texas Government Code, §531.021(a), and the Texas
Human Resources Code, §32.021(a), which provide the Texas
Health and Human Services Commission (THHSC) with the au-
thority to administer the federal medical assistance (Medicaid)
program in Texas; Acts 1995, 74th Texas Legislature, Chapter
6, §1, (Senate Bill 509), which clarifies the authority of THHSC
to delegate the operation of all or part of a Medicaid program
to a health and human services agency; and the Human Re-
sources Code, §32.021(c), which provides an agency operating
part of the Medicaid program with the authority to adopt neces-
sary rules for the proper and efficient operation of the program.
THHSC has delegated to the department the authority to oper-
ate the MRLA Program.
The proposed repeals affect Texas Government Code,
§531.021(a), and the Texas Human Resources Code,
§32.021(a) and (c).
§409.501. Description of the Mental Retardation Local Authority
(MRLA) Program.
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§409.503. Service Components of the MRLA Program.
§409.505. Eligibility Criteria.
§409.507. Level of Need Assignment.
§409.509. Lapsed Level-of-Care.
§409.511. TDMHMR Review of Level of Need and Individual Plan
of Care.
§409.513. Other Program Provider Requirements.
§409.515. Provider’s Right to Administrative Hearing.
§409.517. Rejected Claims.
§409.519. Calculation of Co-payment.
§409.523. Maintenance of MRLA Program Waiting List.
§409.525. Process for Enrollment of Applicants.
§409.527. Revisions and Renewals of Individual Plans of Care
(IPCs), Levels of Care (LOCs) and Levels of Need (LONs) for
Enrolled Individuals.
§409.529. Coordination of Transfers and Permanent Discharges.
§409.530. Provider Reimbursement.
§409.531. Certification Status.
§409.533. Hazards to Health, Safety, and Welfare.
§409.535. Compliance.
§409.537. Sanctions.
§409.539. Unannounced or Intermittent Review Visits.
§409.541. Compliance with MRLA Program Principles for Mental
Retardation Authorities (MRAs).
§409.542. TDMHMR Approval of Residences.
§409.543. Minimum Qualifications for Service Coordinators.
§409.544. Staff Training of Service Coordinators.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 9, 2004.
TRD-200400170
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 206-5232
♦ ♦ ♦
CHAPTER 415. PROVIDER CLINICAL
RESPONSIBILITIES
SUBCHAPTER H. USE OF RESTRAINT IN
STATE MENTAL RETARDATION FACILITIES
25 TAC §§415.351 - 415.366
The Texas Department of Mental Health and Mental Retardation
(department) proposes new §§415.351 - 415.366 of new Chap-
ter 415, Subchapter H, governing the use of restraint in state
mental retardation facilities.
The new subchapter describes policies and procedures that a
state mental retardation facility (state MR facility) must imple-
ment to ensure that the health, safety, welfare, rights, and priv-
ileges of an individual residing in the state MR facility are pro-
tected during the use of restraint. Currently, the use of restraint
in state MR facilities is addressed briefly in Chapter 405, Sub-
chapter H, governing behavior management--facilities serving
persons with mental retardation, which is proposed for repeal
contemporaneously in this issue of the Texas Register.
Although most provisions in the new subchapter describe exist-
ing policies and procedures followed by state MR facilities, a few
notable requirements are new. For example, §415.355(b) re-
quires a state MR facility’s interdisciplinary team (IDT), with the
involvement of a physician, to identify a newly admitted individ-
ual’s known physical or medical conditions that might constitute
a risk to the individual during the use of restraint. Further, the
IDT is required to identify other factors, such as the individual’s
cognitive functioning level, size, weight, emotional condition (in-
cluding whether the individual has a history of having been phys-
ically or sexually abused), or age, which must be taken into ac-
count if the use of restraint is considered. The IDT must docu-
ment this information, as well as any limitations on specific tech-
niques or mechanical devices for restraint identified by the IDT,
in the individual’s record. Subsection (c) requires that at least
annually, or whenever significant changes occur in the identified
conditions and factors, that the IDT must, with the involvement
of a physician, advanced practice nurse, or physician assistant,
review and update the identified conditions, factors, and limita-
tions in the individual’s record. Other new requirements of note:
in §415.356(e)-(g), the state MR facility must designate staff as
"restraint monitor" who, upon being notified that restraint is in use
in a behavioral emergency, must go to the site of the restraint to
provide supervision and oversight; and, in §415.362(a), when an
individual is seriously injured or dies while in restraint an imme-
diate report must be made to the head of the state MR facility or
designee who must, within one hour of receiving the report, no-
tify the department’s Central Office and initiate an investigation.
Restraint is defined in new §415.353(13) as the use of manual
pressure, except for physical guidance or prompting of brief du-
ration, or a mechanical device to restrict: (1) the free movement
or normal functioning of the whole or a portion of an individual’s
body or (2) normal access by the individual to a portion of the
individual’s body. This definition is more prescriptive than the
prevailing operational definition of the term, i.e., restraint is an
intervention employed to address an individual’s inappropriate
behavior. The premise of the new subchapter is that the use
of certain techniques or mechanical devices constitute restraint
whether they are used to prevent injury when an individual en-
gages in voluntary, inappropriate behavior such as head banging
or to protect an individual who experiences involuntary move-
ments, such as violent seizures. The proposed definition ef-
fectively re-categorizes as restraint some techniques commonly
used by state MR facilities to protect an individual from invol-
untary self-injury, provide postural support to an individual, or
assist an individual in obtaining and maintaining normative bod-
ily functioning. The department explicitly states in §§415.359
and 415.360 that not all techniques used by a state MR facility to
protect an individual from involuntary self-injury, provide postural
support, or assist in obtaining and maintaining normative bod-
ily functioning meet the definition of restraint. Such techniques,
such as the placement of wedges, bolsters, or cushions to posi-
tion an individual in a bed or chair, do not meet the definition of
restraint and are not subject to the provisions of this subchapter.
In §415.354, a state MR facility is required to develop and imple-
ment written policies and procedures that, among other things,
emphasize the department’s commitment to providing treatment
that is the least restrictive and most effective alternative available
for an individual; staff training that emphasizes early recognition
of situations and behaviors that, if not appropriately addressed,
could necessitate the use of restraint in a behavioral emergency;
and reducing the necessity for the use of restraint in the state MR
facility.
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General requirements for the use of restraint are detailed
in §415.355, many of which describe existing practices that
all state MR facilities follow to ensure the protection of an
individual’s rights and well-being. Most of these practices have
their basis in the federal regulations governing the Intermediate
Care Facilities for Persons with Mental Retardation (ICF/MR)
Program at Code of Federal Regulations (CFR), Title 42,
§483.450(d), concerning physical restraints, in the Conditions
of Participation for Intermediate Care Facilities for Persons with
Mental Retardation.
In the next five sections, the department describes the five cir-
cumstances under which the use of restraint is permitted with
an individual who resides in a state MR facility: in a behavioral
emergency (§415.356); as an intervention in a behavior therapy
program that addresses inappropriate behavior exhibited volun-
tarily by an individual (§415.357); during a medical or dental pro-
cedure if necessary to protect the individual or others and as a
follow-up after a medical or dental procedure or following an in-
jury to promote the healing of wounds (§415.358); to protect the
individual from involuntary self-injury (§415.359); and to provide
postural support to the individual or to assist the individual in ob-
taining and maintaining normative bodily functioning (§415.360).
In §415.361, the department specifies that only those mechani-
cal devices designed specifically for the safe and relatively com-
fortable restraint of humans may be used in the restraint of an
individual in a state MR facility. Such devices include commer-
cially available devices acquired by the state MR facility, devices
that have been developed independently by or on behalf of the
state MR facility, or commercially available mechanical devices
that have been altered to accommodate an individual’s specific
physical needs (e.g., a physical impairment or obesity). In sub-
section (b), the department describes the process a state MR
facility must follow to obtain approval for use of a mechanical de-
vice developed independently by or on behalf of the state MR
facility or the alteration of a commercially available device to ac-
commodate an individual’s specific physical needs. The section
also describes precautions that staff must take in the use of me-
chanical devices, lists and describes mechanical devices that are
acceptable for use in a state MR facility, and lists devices that
must not be used.
Additional reporting and documentation requirements are de-
scribed in §415.362 relative to the use of restraint. As noted
earlier in this preamble, the most significant provision is the re-
quirement that the head of the state MR facility must be notified
immediately, but in no case more than one hour, after staff learn
of a serious injury to or death of an individual that occurs while
the individual is in restraint. The head of the state MR facility is
required to report the death or serious injury within one working
day to the State MR Facilities Division in the department’s Cen-
tral Office and to designate staff to investigate the incident.
Requirements for initial and refresher training are set forth in
§415.363.
The department developed the new subchapter and related new
Subchapter 412, Subchapter I, governing behavior therapy in
state mental retardation facilities, which is published for public
review and comment in this issue of the Texas Register, in re-
sponse to recent and considerable interest at the federal and
state levels by legislators and advocate/stakeholder groups and
by state and national media concerning the use of restraint in all
institutional settings.
Although recent new statutes and regulations on the federal
level have addressed the use of restraint in hospitals and
residential care facilities, new federal directives have not been
issued regarding ICFs/MR. State MR facilities have based
their polices and procedures concerning the use of restraint
on the federal regulations governing the ICF/MR Program and
on licensure rules issued by the Texas Department of Human
Services (TDHS). The TDHS rule provisions related to restraint
are found at Texas Administrative Code, Title 40, §90.42,
governing standards for facilities serving persons with mental
retardation or related conditions. During the recently adjourned
78th Legislature, Senate Bill 59 was introduced that would have
addressed the use of restraint in certain health care facilities,
including state MR facilities. The bill was not passed; however,
certain provisions have been incorporated in this subchapter
although the department’s Prevention and Management of
Aggressive Behavior (PMAB) curriculum addresses these
issues in detail. One of those provisions is found in §415.355(f),
which forbids the use of restraint in a manner that obstructs
an individual’s airway, impairs an individual’s breathing by
putting pressure on the individual’s torso, or interferes with an
individual’s ability to communicate. A second provision of the
failed bill is addressed in §415.356(d), which directs that staff
must avoid placing an individual in a prone or supine position
during the use of personal restraint and, if the individual should
roll into a prone or supine position during personal restraint,
restore the individual to a standing, sitting, or side position as
soon as possible.
The new subchapter is more prescriptive than the federal
regulations governing the ICF/MR Program. For example, the
interpretive guidelines to the federal regulations at 42 CFR
§483.440(c)(6)(iv) specifically state that the use of mechanical
devices to protect an individual from injury due to the individual’s
involuntary movements (i.e., during a seizure) or to position or
support an individual does not constitute restraint. As noted
earlier in this preamble, the new subchapter specifies that if
the use of a mechanical device to protect an individual from
involuntary self-injury or to position or support an individual
meets the definition of restraint (i.e., a vest or seat belt that
restricts the free movement or normal functioning of the whole
or a portion of an individual’s body or restricts normal access
by the individual to a portion of the individual’s body), then that
use constitutes restraint.
Cindy Brown, chief financial officer, has determined that for each
year of the first five year period that the proposed new subchap-
ter is in effect, enforcing or administering the subchapter does
have foreseeable implications relating to costs or revenues of
state government. State MR facilities may incur additional train-
ing costs related to materials, time, and staff in order to comply
with the proposed new subchapter. It is not anticipated that the
proposed new subchapter will have an adverse economic effect
on small businesses or micro-businesses. It is not anticipated
that there will be any additional economic cost to persons re-
quired to comply with the proposed new subchapter. It is not
anticipated that the proposed new subchapter will affect a local
economy.
Robert Kifowit, director, State Mental Retardation Facilities, has
determined that, for each year of the first five-year period the
proposed new subchapter is in effect, the public benefit expected
is that the rights and physical well-being of individuals residing
in state MR facilities will be protected during the use of restraint.
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Comments concerning the proposed new subchapter must be
submitted in writing to Linda Logan, director, Policy Develop-
ment, by mail to P.O. Box 12668, Austin, Texas 78711, by fax to
512/206-4744, or by e-mail to policy.co@mhmr.state.tx.us within
30 days of publication of this notice.
A hearing to accept oral and written testimony from members
of the public concerning the proposal has been scheduled for
1:30 p.m., Friday, February 13, 2004, in Building 2, Room 240
of the department’s Central Office at 909 West 45th Street, in
Austin, Texas. Persons requiring an interpreter for the deaf or
hearing impaired should contact the department’s Central Office
operator at least 72 hours prior to the hearing at TDD (512) 206-
5330. Persons requiring other accommodations for a disability
should notify State Mental Retardation Facilities in Central Office
at least 72 hours prior to the hearing at (512) 206-4538 or at the
TDY phone number of Texas Relay, 1/800-735-2988.
The new subchapter is proposed under the Texas Health and
Safety Code (THSC), §532.015(a), which provides the Texas
Mental Health and Mental Retardation Board (board) with broad
rulemaking authority; THSC, §591.004, which requires the board
to ensure the implementation of the Persons with Mental Re-
tardation Act (THSC, Title 7, Subtitle D); and THSC, §592.002,
which requires the board to ensure the implementation of certain
rights enumerated in THSC, Chapter 592.
The proposed new subchapter affects THSC, Title 7, Subtitle D,
and Chapter 592.
§415.351. Purpose.
The purpose of this subchapter is to:
(1) ensure that the rights and physical well-being of an in-
dividual residing in a state mental retardation facility (state MR facil-
ity) are protected during the use of restraint; and
(2) outline policies and procedures for initiating, monitor-
ing, and reporting the use of restraint.
§415.352. Application.
This subchapter applies to state MR facilities.
§415.353. Definitions.
The following words and terms, when used in this subchapter, have
the following meanings unless the context clearly indicates otherwise.
(1) Behavior therapy--Systematic efforts to increase adap-
tive behaviors and to modify maladaptive or problem behaviors and
replace them with behaviors that are adaptive and socially acceptable.
(2) Behavioral emergency--A situation in which severely
aggressive, destructive, or violent behavior exhibited by an individual
or overt or continual threats made by an individual:
(A) poses a substantial risk of imminent probable death
of or substantial bodily harm to the individual or others;
(B) has not abated in response to attempted preventive
de-escalatory or redirection techniques;
(C) could not reasonably have been anticipated;
(D) is not addressed in a behavior therapy program; and
(E) does not occur during a medical or dental proce-
dure.
(3) CFR (Code of Federal Regulations)--The compilation
of federal agency regulations.
(4) IDT (interdisciplinary team)--Mental retardation pro-
fessionals and paraprofessionals and other concerned persons, as ap-
propriate, who assess an individual’s treatment, training, and habilita-
tion needs and make recommendations for services.
(A) Team membership always includes:
(i) the individual;
(ii) the individual’s LAR, if any; and
(iii) persons specified by a state MR facility who are
professionally qualified and/or certified or licensed with special train-
ing and experience in the diagnosis, management, needs, and treatment
of individuals with mental retardation.
(B) Other participants in IDT meetings may include:
(i) other concerned persons whose inclusion is re-
quested by the individual or the LAR; and
(ii) at the discretion of the state MR facility, persons
who are directly involved in the delivery of mental retardation services
to the individual.
(5) Individual--A person with mental retardation who re-
sides in a state MR facility.
(6) IPP (individual program plan)--A plan developed by an
individual’s IDT that identifies the individual’s training, treatment, and
habilitation needs and describes appropriate services and supports to
meet those needs.
(7) LAR (legally authorized representative)--A person au-
thorized by law to act on behalf of an individual with regard to a mat-
ter described in this subchapter, and may include a parent, guardian,
managing conservator of a minor individual, or a guardian of an adult
individual.
(8) Legally adequate consent--A term consistent with
provisions of the Texas Health and Safety Code (THSC), Title 7,
§591.006, which states, in essence, that consent obtained from an
individual with mental retardation is legally adequate when each of
the following conditions has been met:
(A) legal status: The individual giving the consent:
(i) is 18 years of age or older, or younger than 18
years of age and is or has been married or had the disabilities of mi-
nority removed for general purposes by court order as described in the
Texas Family Code, Chapter 31; and
(ii) has not been determined by a court to lack ca-
pacity to make decisions with regard to the matter for which consent
is being sought.
(B) comprehension of information: The individual giv-
ing the consent has been informed of and comprehends the nature, pur-
pose, consequences, risks, and benefits of and alternatives to the pro-
cedure, and the fact that withholding or withdrawal of consent shall
not prejudice the future provision of care and services to the individ-
ual with mental retardation; and
(C) voluntariness: The consent has been given volun-
tarily and free from coercion and undue influence.
(9) Mechanical device--A piece of equipment or an appa-
ratus used in the safe and relatively comfortable restraint of individu-
als.
(10) Medical emergency--A situation in which acute, non-
psychiatric signs and symptoms, including severe pain, exhibited by
an individual require immediate attention by a physician or nurse:
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(A) to preclude serious impairment to normal function-
ing of one or more of the individual’s body parts or organs; or
(B) if the individual is a pregnant woman, to prevent
irreversible harm to the woman or the woman’s unborn child.
(11) PMAB (Prevention and Management of Aggressive
Behavior)--The department’s proprietary risk management curriculum
that is intended to reduce the likelihood of injuries caused by the ag-
gressive behavior of individuals receiving department services. The
curriculum presents a graduated system of interventions that rely on the
least restrictive approaches possible to respond to a behavioral emer-
gency.
(12) Qualified mental retardation professional (QMRP)--A
state MR facility employee responsible for integrating, coordinating,
and monitoring an individual’s IPP who meets the requirements of 42
CFR Title 42 §483.430.
(13) Restraint--The use of manual pressure, except for
physical guidance or prompting of brief duration, or a mechanical
device to restrict:
(A) the free movement or normal functioning of the
whole or a portion of an individual’s body; or
(B) normal access by the individual to a portion of the
individual’s body.
(14) Restraint monitor--An employee of the state MR fa-
cility who:
(A) has experience working directly with persons with
mental retardation; and
(B) is designated to:
(i) go to a site where restraint in a behavioral emer-
gency is implemented; and
(ii) provide supervision and oversight.
(15) State MR facility--A state mental retardation facility,
i.e., a state school or state center operated by the department that pro-
vides residential services to individuals with mental retardation.
§415.354. General Provisions.
(a) Each state MR facility must have and implement written
policies and procedures that:
(1) do not conflict with this subchapter or those provisions
of the Conditions of Participation for Intermediate Care Facilities for
Persons with Mental Retardation (42 CFR §483.410-483.480, et. seq.)
concerning the management of inappropriate behavior;
(2) emphasize the department’s commitment to:
(A) providing treatment that is the least restrictive and
most effective alternative available for an individual;
(B) staff training that emphasizes early recognition of
situations and behaviors that, if not appropriately addressed, could ne-
cessitate the use of restraint in a behavioral emergency; and
(C) reducing the necessity for the use of restraint;
(3) detail requirements for documenting and reporting the
use of restraint, including instances when an individual:
(A) is seriously injured or dies while in restraint during
a behavioral emergency or as part of a behavior therapy program; or
(B) dies within 24 hours after being released from a
restraint used during a behavioral emergency or as part of a behavior
therapy program; and
(4) detail the training and demonstration of competence
requirements for state MR facility staff.
(b) The standards in this subchapter take precedence over
other applicable standards, including the Conditions of Participation
for Intermediate Care Facilities for Persons with Mental Retardation
(42 CFR, §§483.410-483.480, et. seq.), whenever the other applicable
standards are less restrictive.
§415.355. General Principles for the Use of Restraint.
(a) The general principles listed in this subsection apply to the
use of restraint in each of the following circumstances, unless explicitly
stated otherwise:
(1) in a behavioral emergency;
(2) as an intervention in a behavior therapy program that
addresses inappropriate behavior exhibited voluntarily by an individual
(e.g., prevention gouging of the individual’s own eyes through the use
of elbow immobilizers);
(3) during a medical or dental procedure if necessary to
protect the individual or others and as a follow-up after a medical
or dental procedure or following an injury to promote the healing of
wounds;
(4) to protect the individual from involuntary self-injury
(e.g., helmet for an individual who, during seizures, looses conscious-
ness, falls to the floor, and risks head injuries), although not all tech-
niques used by a state MR facility to protect an individual from invol-
untary self-injury constitute the use of restraint; and
(5) to provide postural support to the individual or to assist
the individual in obtaining and maintaining normative bodily function-
ing, although not all techniques used by a state MR facility to provide
postural support or assist in obtaining and maintaining constitute the
use of restraint.
(b) Upon an individual’s admission to a state MR facility, an
IDT must:
(1) with the involvement of a physician, identify:
(A) the individual’s known physical or medical condi-
tions that might constitute a risk to the individual during the use of
restraint; and
(B) other factors that must be taken into account if the
use of restraint is considered including, but not limited to, the indi-
vidual’s cognitive functioning level, size, weight, emotional condition
(including whether the individual has a history of having been physi-
cally or sexually abused), and age; and
(2) document the identified conditions and factors and, as
applicable, limitations on specific techniques or mechanical devices
for restraint, in the individual’s record.
(c) At least annually, or when significant changes occur to the
extent and nature of the identified conditions and factors documented
in the individual’s record, the IDT must ensure that a physician, ad-
vanced practice nurse, or physician assistant reviews and updates, as
necessary, the identified conditions, factors, and limitations on specific
techniques or mechanical devices for restraint documented in the in-
dividual’s record.
(d) Before restraint is used with an individual, state MR facil-
ity staff must determine that less restrictive, less intrusive interventions
will be ineffective.
(e) Restraint must never be used:
(1) for disciplinary purposes;
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(2) for the convenience of staff or other individuals; or
(3) as a substitute for effective treatment or habilitation.
(f) Restraint must be used for the shortest period of time nec-
essary to ensure:
(1) protection for the individual or others in a behavioral
emergency; and
(2) therapeutic effectiveness;
(A) as part of a behavior therapy program;
(B) as part of a medical or dental procedure; and
(C) in protecting against involuntary self-injury.
(g) Restraint must not be used in a way that:
(1) obstructs the individual’s airway;
(2) impairs the individual’s breathing by putting pressure
on the individual’s torso; or
(3) interferes with the individual’s ability to communicate.
(h) Restraint must be implemented in a manner that:
(1) takes into consideration the individual’s known physi-
cal or medical conditions that might constitute a risk to the individual
during restraint, as documented in the individual’s record in accor-
dance with subsections (b)(2) and (c ) of this section;
(2) takes into consideration other factors, including the in-
dividual’s cognitive functioning level, size, weight, known physical,
medical, and emotional condition, and age, as documented in the in-
dividual’s record in accordance with subsections (b)(2) and (c) of this
section;
(3) is consistent with the limitations on specific techniques
or mechanical devices for restraint documented in the individual’s
record in accordance with subsections (b)(2) and (c) of this section;
(4) reduces the risk of injury or undue physical discomfort
to the individual; and
(5) safeguards the individual’s dignity, privacy, and well-
being.
(i) Restraint must be implemented:
(1) with only the minimal amount of force or pressure that
is reasonable and necessary to ensure the safety of the individual and
others.
(2) without securing the individual to a stationary object
while the individual is in a standing position;
(3) without causing pain that restricts the individual’s
movement; and
(4) without violating the individual’s rights as described in
§405.625 of this title (relating to Rights of Clients Receiving Residen-
tial Mental Retardation Services).
(j) Restraint must be authorized as described in:
(1) §415.356 of this title (relating to Use of Restraint in a
Behavioral Emergency);
(2) §415.357 of this title (relating to Use of Restraint in a
Behavior Therapy Program);
(3) §415.358 of this title (relating to Use of Restraint Dur-
ing Medical or Dental Procedures);
(4) §415.359 of this title (relating to Use of Restraint with
a Mechanical Device to Protect an Individual from Involuntary Self-
Injury; or
(5) §415.360 of this title (relating to Use of Restraint with
a Mechanical Device to Provide Postural Support.
(k) When an individual is restrained, staff must ensure that the
individual is:
(1) provided immediate relief, which may include imme-
diate release from restraint, and checked by a nurse if the individual
shows signs or symptoms of physical distress;
(2) provided with medications as prescribed;
(3) offered regular meals and snacks or, as appropriate, a
nutritionally equivalent substitute;
(4) monitored to the extent necessary, with consideration
given to the individual’s position, level of agitation, and the identified
conditions and factors documented in the individual’s record as de-
scribed in subsection (b)(2) of this section to:
(A) prevent the individual from choking or aspirating
food or fluid; and
(B) protect the individual from physical distress, self-
injury, or injury by another individual. (For example, an individual in
four-point restraint should be monitored continuously by staff, while
an individual wearing a helmet or mittens may not require continuous
monitoring.); and
(5) made comfortable to the extent appropriate if the in-
dividual falls asleep while being restrained with a mechanical device.
(For example, straps may be loosened or removed.)
(l) At shift change, staff going off-duty must meet with staff
coming on-duty who will be responsible for the care of an individual
who is in restraint as a result of a behavioral emergency or as part of
a behavior therapy program.
(m) All communication with an individual concerning the use
of restraint must be:
(1) conducted in a language or method that is understand-
able by the individual;
(2) tailored to the individual’s ability to comprehend; and
(3) responsive to any visual or hearing impairment the in-
dividual is known to have.
(n) If an individual in restraint experiences a medical emer-
gency, staff must:
(1) release the individual from restraint as soon as possible
as indicated by the medical emergency; and
(2) ensure that the medical emergency is promptly ad-
dressed as described in the state MR facility’s policies and procedures
concerning management of a medical emergency.
(o) If an emergency evacuation or an evacuation drill occurs
while an individual is in restraint, staff will respond as described in the
state MR facility’s policies and procedures to ensure the individual’s
safety.
(p) If an individual is involved in a program outside the state
MR facility, e.g., attending public school or working, the state MR
facility will:
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(1) coordinate with staff from the outside program in the
assessment and development of interventions with the goal of consis-
tency in the use of restraint:
(A) in a behavioral emergency; and
(B) as an intervention in a behavior therapy program;
and
(2) invite staff of the outside program to participate in IDT
meetings at which interventions, including behavior therapy programs,
are discussed.
§415.356. Use of Restraint in a Behavioral Emergency.
(a) A physician must not issue a standing or "as needed" order
for the use of restraint in a behavioral emergency.
(b) If an individual exhibits behavior that staff believe is likely
to escalate into a behavioral emergency, staff first should attempt ver-
bal or other de-escalative interventions in which they have been trained
as described in §415.363(b) of this title (relating to Staff Training in
the Use of Restraint).
(c) If the individual’s behavior escalates into a behavioral
emergency, one or more staff may initiate:
(1) personal restraint as instructed during Prevention and
Management of Aggressive Behavior (PMAB) training provided by
the state MR facility as described in §415.363(b) of this title (relating
to Staff Training in the Use of Restraint); or
(2) in the rare situation when PMAB procedures cannot be
safely applied, staff may take such actions as are reasonably believed
to be immediately necessary to avoid imminent harm to the individual
or others, including the use of a mechanical device, as long as those
actions do not include acts of unnecessary force.
(d) Unless a physician’s order specifically directs otherwise
as a result of the identified conditions and factors documented in the
individual’s record as described in §415.355(b)(2) of this title (relating
to General Principles for the Use of Restraint), staff must:
(1) not place an individual in a prone or supine position
during personal restraint; and
(2) if the individual in personal restraint rolls into a prone
or supine position, restore the individual to a standing, sitting, or side
position as soon as possible.
(e) Immediately after the individual is placed in restraint, staff
must:
(1) explain to the individual that release from the restraint
will occur as soon as the individual no longer poses a risk of imminent
physical harm to self or to others; and
(2) notify a restraint monitor, who will:
(A) immediately go to the site of the restraint and en-
sure that the restraint is properly used;
(B) ensure that the individual is not at risk of serious
injury or death and is receiving proper care;
(C) ensure that staff have explained to the individual
that release from the restraint will occur as soon as the individual no
longer poses a risk of imminent physical harm to self or others; and
(D) determine whether consultation by a professional is
necessary (e.g., psychologist) and contact the appropriate professional,
if deemed necessary.
(f) If notified by a restraint monitor that consultation is nec-
essary, a professional (e.g., nurse or psychologist) will:
(1) determine the nature of the restraint monitor’s con-
cerns;
(2) go to the site of the restraint, if the professional deter-
mines this is warranted by the circumstances; and
(3) address the restraint monitor’s concerns.
(g) As soon as reasonably possible, the restraint monitor will
report the use of restraint to a nurse with the following information:
(1) time the restraint was initiated;
(2) description of the specific behaviors which necessitated
the use of restraint;
(3) the type of restraint;
(4) the duration of the restraint, if applicable; and
(5) the physical and apparent emotional condition of the
individual.
(h) Upon being informed of the use of restraint, the nurse will:
(1) inform a physician, either in person or by phone, of the
information described in subsection (g) of this section;
(2) document the physician’s verbal order in the individ-
ual’s record to include the:
(A) type of restraint;
(B) behaviors that necessitated the use of restraint;
(C) duration of the order, not to exceed 12 hours from
the time the restraint was initiated;
(D) special instructions for the individual’s care, if any,
while in restraint; and
(E) time and date of the order; and
(3) within 30 minutes or as soon as reasonably possible of
the individual’s release from restraint or of being told of the individ-
ual’s release from restraint, conduct a face-to-face evaluation of the
individual for injuries and overall well-being.
(i) A physician will sign and date the order no later than the
end of the next working day.
(j) While an individual is being restrained, staff must ensure
that the individual is provided with:
(1) privacy to the extent possible without compromising
the individual’s safety or the safety of other individuals and staff; and
(2) an opportunity for a period of not less than five minutes
during each one hour period:
(A) for movement and exercise if the restraint restricts
the individual’s range of motion in a limb or joint; and
(B) to use toilet facilities and drink fluids.
(k) As the circumstances warrant, when releasing an individ-
ual from restraint to provide an opportunity for movement and exercise
as described in subsection (j) of this section, staff may release one limb
at a time.
(l) If an individual released from restraint as described in sub-
section (j) of this section demonstrates behavior that would constitute
a behavioral emergency, staff will return the individual to restraint.
(m) After the individual is released from restraint, staff will:
(1) provide transition activities to facilitate the individual’s
re-assimilation into the social milieu;
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(2) observe the individual for at least 15 minutes to ensure
a smooth assimilation with documentation in the individual’s record;
(3) if the individual’s record directs that the individual be
provided with an opportunity to discuss the use of restraint, inform the
appropriate staff person; and
(4) complete the state MR facility’s restraint checklist doc-
umenting the care of the individual while in restraint.
(n) The restraint monitor will ensure that:
(1) all necessary documentation is completed;
(2) the individual’s QMRP is notified and the notification
is documented in the individual’s record; and
(3) the appropriate professional staff (e.g., psychologist) is
notified if the restraint occurred within 24 hours of another restraint of
the individual in a behavioral emergency.
(o) The state MR facility will ensure that, within 24 hours of
the individual’s release from restraint, the individual’s LAR (or the
person listed in the individual’s record as primary correspondent) is
notified that the individual was restrained in a behavioral emergency
with information about the type of restraint and the individual’s con-
dition. The notification will be documented in the individual’s record.
(p) If staff must use restraint while the individual is away from
the state MR facility, staff will contact a nurse at the state MR facility
as soon as is reasonably possible.
(q) An individual’s IDT will meet to review alternative strate-
gies, which may include developing a behavior therapy program that
targets for modification or replacement those behaviors that resulted in
behavioral emergencies, if the individual is restrained in a behavioral
emergency:
(1) more often than twice within 30 calendar days;
(2) in two or more separate episodes of any duration within
12 hours; or
(3) for more than 12 continuous hours.
(r) Staff will follow the provisions of §405.31 of this title (re-
lating to Emergency Use of Psychotropic Medications) if the use of
psychotropic medications in a behavioral emergency is deemed neces-
sary by a physician.
(s) The following procedures must not be used in a behavioral
emergency, but may be used as part of an approved behavior therapy
program, as described in Chapter 415, Subchapter I of this title (relat-
ing to Behavior Therapy in State Mental Retardation Facilities):
(1) use of a time out room; and
(2) restraint using a restraint board.
§415.357. Use of Restraint in a Behavior Therapy Program.
(a) The use of restraint as an intervention in a behavior therapy
program must be approved and implemented as described in Chapter
415, Subchapter I of this title (relating to Behavior Therapy--State
Mental Retardation Facilities).
(b) Immediately after an individual is placed in restraint as di-
rected in the individual’s behavior therapy program, staff must explain
to the individual the conditions under which the individual will be re-
leased from restraint, unless the behavior therapy program provides
direction to the contrary.
(c) Unless a physician’s instructions in the behavior therapy
plan specifically direct otherwise as a result of the identified condi-
tions and factors documented in the individual’s record as described
in §415.355(b)(2) of this title (relating to General Principles for the
Use of Restraint), staff must:
(1) not place an individual in a prone or supine position
during personal restraint; and
(2) if the individual in personal restraint rolls into a prone
or supine position, restore the individual to a standing, sitting, or side
position as soon as possible.
(d) If notified by a restraint monitor that consultation is nec-
essary, a professional (e.g., nurse or psychologist) will:
(1) determine the nature of the restraint monitor’s con-
cerns; and
(2) go to the site of the restraint, if the professional deter-
mines this is warranted by the circumstances.
(e) While an individual is being restrained, staff must ensure
that the individual is provided with an opportunity for a period of not
less than five minutes during each one hour period:
(1) for movement and exercise if the restraint restricts the
individual’s range of motion in a limb or joint; and
(2) to use toilet facilities and drink fluids.
(f) If an individual released from restraint as described in sub-
section (e)(1) of this section demonstrates behavior that would consti-
tute a behavioral emergency, staff will initiate restraint as described
in §415.356 of this title (relating to Use of Restraint in a Behavioral
Emergency.
(g) Unless the individual’s behavior therapy program directs
otherwise, a nurse must check the individual for injuries and overall
well-being after the individual is released from restraint.
(h) The use of psychotropic medications as part of a behav-
ior therapy program to address an individual’s inappropriate behavior
must be consistent with the provisions of Chapter 405, Subchapter B
of this title (relating to Prescribing of Psychotropic Medication--Men-
tal Retardation Facilities).
§415.358. Use of Restraint During Medical or Dental Procedures
and To Promote Healing.
(a) Restraint may be used:
(1) during medical and dental procedures if necessary to
protect the individual or others while the procedure is accomplished
(e.g., body restraint during surgery; arm restraint during intravenous
administration; restraint devices to carry out dental procedures, etc.);
(2) after medical and dental procedures to promote heal-
ing; and
(3) following treatment of an injury to promote healing or
while recovering from an illness.
(b) Restraint may be used without a physician’s written order
only if its use is explicitly permitted in the state MR facility’s written
medical, dental, or nursing policies and procedures.
(1) A dentist may order restraint for dental procedures
only.
(2) The use of restraint must be recorded in the individual’s
record. For restraint during a dental procedure, the information must
be included in the dental section of the record.
(c) If a physician or dentist orders a use of restraint that is not
explicitly permitted in the state MR facility’s written medical, dental,
or nursing policies and procedures, the physician or dentist must in-
clude in the written order:
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(1) type of restraint;
(2) clinical justification for the use of restraint;
(3) duration of the order; and
(4) special instructions for the individual’s care, if any,
while in restraint.
(d) While an individual is being restrained as described in this
section, staff must evaluate the individual periodically to ensure that
the individual is not in physical distress and has not sustained an injury
as a result of the restraint.
(e) If restraint is used during a medical or dental procedure
other than a medical emergency, the IDT will consider what steps may
be taken to reduce the need for restraint during medical or dental care in
the future. Possible options include desensitization training, behavior
shaping, intensive positive reinforcement, and environmental changes.
§415.359. Use of Restraint with a Mechanical Device to Prevent In-
voluntary Self-injury.
(a) Some techniques used by a state MR facility to protect
an individual from an injury that might result from involuntary move-
ments exhibited by the individual (e.g., falling and hitting head on floor
as a result of a seizure) may constitute restraint with a mechanical de-
vice. An individual’s IDT may authorize staff to use restraint with a
mechanical device if:
(1) the IDT determines that less restrictive interventions
are inappropriate;
(2) a physician concurs with the recommendation and
signs an order for use of the mechanical device; and
(3) facility staff obtains legally adequate consent or autho-
rization for a period not to exceed one year from, as appropriate:
(A) the individual with the ability to provide legally
adequate consent;
(B) the LAR of an individual who does not have the
ability to provide legally adequate consent; or
(C) the head of the state MR facility, if the individual
does not have the ability to provide legally adequate consent and does
not have an LAR.
(b) The IDT must document the following in the individual’s
record:
(1) a description of the involuntary movements which ne-
cessitate the use of restraint with a mechanical device;
(2) the less restrictive interventions and alternative strate-
gies that have been attempted or considered;
(3) the specific mechanical device recommended; and
(4) instructions for safe use of the mechanical device.
(c) Mechanical devices used as described in this section may
include:
(1) helmet for an individual with a seizure disorder;
(2) bedrails to prevent an individual from falling out of
bed; and
(3) seat belt to prevent an individual from falling out of a
wheelchairs.
(d) An individual’s IDT must review the use of a mechanical
device for restraint as described in this section at least annually and
whenever changes in the extent and nature of the individual’s involun-
tary movements occur.
(1) The IDT will consider whether less restrictive interven-
tions might be appropriate to protect the individual from involuntary
self-injury.
(2) The IDT may recommend continued use of the me-
chanical device only if it determines that less restrictive interventions
continue to be inappropriate to protect the individual from involuntary
self-injury.
(3) The IDT must document in the individual program plan
any measures taken to alleviate the need for the mechanical device.
(4) If the IDT recommends a change in the type of mechan-
ical device, the recommendation must be submitted to a physician for
review.
(A) If the physician concurs with the recommendation,
the physician will sign an order for use of the mechanical device.
(B) Staff must obtain legally adequate consent as de-
scribed in subsection (a)(3) of this section whenever the IDT recom-
mends a change in the type of mechanical device for restraint.
§415.360. Use of Restraint with a Mechanical Device to Provide
Postural Support.
(a) Some techniques used by a state MR facility if an indi-
vidual requires assistance to maintain postural support may constitute
restraint with a mechanical device. An individual’s IDT may authorize
staff to use restraint with a mechanical device if:
(1) the individual’s IDT concurs with the recommendation
of a licensed occupational therapist or physical therapist that less re-
strictive interventions are inappropriate and recommends the use of
restraint with a mechanical device;
(2) a physician concurs with the IDT’s recommendation
and signs an order for use of the mechanical device; and
(3) staff obtains legally adequate consent or authorization
for a period not to exceed one year from, as appropriate:
(A) the individual with the ability to provide legally
adequate consent;
(B) the LAR of an individual who does not have the
ability to provide legally adequate consent; or
(C) the head of the state MR facility, if the individual
does not have the ability to provide legally adequate consent and does
not have an LAR.
(b) The IDT must document the following in the individual’s
record:
(1) a description of the condition which necessitates the
use of restraint with a mechanical device;
(2) the expected therapeutic outcome;
(3) the less restrictive interventions and alternative strate-
gies that have been attempted or considered;
(4) the specific mechanical device recommended; and
(5) instructions for safe use of the mechanical device.
(c) Mechanical devices used as described in this section may
include, but are not limited to, vests and seat belts. They are considered
an adjunct to proper care of an individual and may not be used as a
substitute for appropriate nursing care.
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(d) An individual’s IDT must review the use of a mechanical
device for restraint as described in this section at least annually and
whenever changes in the extent and nature of the individual’s physical
condition occur.
(1) The IDT will consider whether less restrictive inter-
ventions might be appropriate to assist the individual in maintaining
postural support.
(2) The IDT may recommend continued use of the me-
chanical device only if it determines that less restrictive interventions
continue to be inappropriate to assist the individual in maintaining pos-
tural support.
(3) The IDT must document in the IPP any measures taken
to alleviate the need for the mechanical device.
(4) If the IDT recommends a change in the type of mechan-
ical device, the recommendation must be submitted to a physician for
review.
(A) If the physician concurs with the recommendation,
the physician will sign an order for use of the mechanical device.
(B) Staff must obtain legally adequate consent as de-
scribed in subsection (a)(3) of this section whenever the IDT recom-
mends a change in the type of mechanical device for restraint.
§415.361. Mechanical Devices for Use in Restraint.
(a) A state MR facility must use only those mechanical de-
vices designed specifically for the safe and relatively comfortable re-
straint of humans, to include:
(1) commercially available devices; and
(2) devices developed independently by or on behalf of the
state MR facility.
(b) A state MR facility may use a commercially available me-
chanical device that has been altered to accommodate an individual’s
specific physical needs (e.g., a physical impairment or obesity) or a
mechanical device developed independently by or on behalf of the state
MR facility only if its use has been approved by the director of State
MR Facilities in the department’s Central Office.
(1) Before the state MR facility requests approval from the
director of State MR Facilities to use such a mechanical device, a
written description of the mechanical device and its intended use (with
pictures and sketches, as appropriate) must be reviewed and approved
by a committee at the state MR facility that includes the following
staff:
(A) medical director or designee;
(B) nursing director or designee;
(C) director of psychology;
(D) director of habilitation services;
(E) safety officer; and
(F) rights officer.
(2) If the committee approves the mechanical device, a
written description of the mechanical device and its intended use (with
pictures and sketches, as appropriate) will be submitted to the head of
the state MR facility, who must decide within 10 working days whether
to request approval from the director of State MR Facilities to use the
mechanical device.
(3) Within 10 working days of receiving a request for ap-
proval to use a mechanical device, the director of State MR Facilities
must review the request and notify the head of the state MR facility
whether or not the request has been approved.
(c) Staff will inspect a mechanical device before and after each
use to ensure the device is in good repair and without tears or protru-
sions that may cause injury. A damaged mechanical device must be
repaired before it can be used in the restraint of an individual. If a
damaged mechanical device cannot be repaired to make it safe for use
in the restraint of an individual, it must be discarded.
(d) Staff must ensure that a mechanical device is not secured
so tightly that the individual’s circulation or breathing is impaired or so
loosely that the individual’s skin is chafed. Staff must exercise caution
when using mechanical devices such as a camisole or straitjacket that
may impair the individual’s balance or interfere with the individual’s
ability to break a fall.
(e) Staff may use two or more mechanical devices simultane-
ously in the restraint of an individual in a behavioral emergency if a
physician authorizes their use.
(f) The following mechanical devices may be used in the re-
straint of an individual.
(1) Anklets--Padded bands of cloth or leather that are se-
cured around the individual’s ankles or legs using hook-and-loop (e.g.,
Velcro brand) tape or buckle fasteners and attached to a stationery ob-
ject (e.g., bed or chair frame).
(2) Arm splints or elbow immobilizers--Strips of any ma-
terial with padding that extend from below to above the elbow and are
secured around the arm with ties or hook-and-loop (e.g., Velcro brand)
tape. If appropriate, they should be secured such that the individual
has full use of the hands.
(3) Belts--A cloth or leather band that is fastened around
the waist and secured to a stationery object (e.g., chair frame) or used
for securing the arms to the sides of the body.
(4) Camisole--A sleeveless cloth jacket which covers the
arms and upper trunk and is secured behind the individual’s back.
(5) Chair restraint--A padded, stabilized chair which sup-
ports all body parts and is used with anklets or wristlets to prevent the
individual from standing up without assistance.
(6) Helmets--A plastic, foam rubber, or leather head cov-
ering, such as sports helmets, that may include an attached face guard.
(7) Mittens--A cloth, plastic, foam rubber, or leather hand
covering, such as boxing and other types of sport gloves, that are se-
cured around the wrist or lower arm with elastic, hook-and-loop (e.g.,
Velcro brand) tape, ties, paper tape, pull strings, buttons, or snaps.
(8) Restraint board--A padded, rigid board to which an in-
dividual is secured face-up, unless that position is clinically contraindi-
cated for that individual This device will not be used in the restraint
of an individual in a behavioral emergency.
(9) Restraining net--Mesh fabric that is placed over an in-
dividual’s upper and lower trunk with the head, arms, and lower legs
exposed; the net is secured over a mattress to a bed frame and is never
placed over the individual’s head.
(10) Straitjacket--A heavy canvas jacket that is open in the
back and has sleeves that are stitched closed. The individual’s arms
are crossed in front and the sleeves secured with ties at the back.
(11) Ties--A length of cloth or leather used to secure ap-
proved mechanical restraints (i.e., mittens, wristlets, arm splints, belts,
anklets, vests, etc.) to a stationary object (i.e., bed or wheelchair frame)
or to other mechanical restraints.
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(12) Transport jacket--A heavy canvas sleeveless jacket
that encases the arms and upper trunk, fastens with hook-and-loop
(e.g., Velcro brand) tape or roller buckles, and is held in place by a
strap between the legs.
(13) Vest--A sleeveless cloth jacket which covers the upper
trunk of the individual. The vest may be secured to a stationary object
(e.g., bed or chair frame).
(14) Wristlets--Padded cloth or leather bands that are se-
cured around the individual’s wrists or arms using hook-and-loop (e.g.,
Velcro brand) tape or buckle fasteners and attached to a stationery ob-
ject (e.g., bed or chair frame).
(g) The following mechanical devices must not be used in the
restraint of an individual.
(1) metal wrist or ankle cuffs;
(2) rubber bands, ropes, and cords, unless part of an ap-
proved device;
(3) long ties and leashes, including halter leashes;
(4) restraining sheets attached to any stationary object
other than a bed;
(5) padlocks; and
(6) barred enclosures with tops, including crib-style bed
with mesh tops.
(h) A mechanical device that is not described in subsection
(f) of this section but is not expressly forbidden in (g) of this section
may be used in the restraint of an individual if its use is approved as
described in subsection (b) of this section.
§415.362. Additional Reporting and Documentation Requirements
When Restraint is Used in a Behavioral Emergency or as Part of a
Behavior Therapy Program.
(a) Reports to head of the state MR facility.
(1) Staff will notify the head of the state MR facility or
designee immediately, but in no case more than one hour after learning
of a serious injury to or death of an individual that occurs while the
individual is in restraint.
(2) Within one working day of receiving the notice de-
scribed in paragraph (1) of this subsection, the head of the state MR
facility or designee must:
(A) notify the State MR Facilities Division in Central
Office of the serious injury or death; and
(B) name one or more staff to investigate the serious
injury or death.
(3) The staff named to investigate the serious injury or
death must submit a written report on the results of the investigation to
the head of the state MR facility or designee no later than five working
days after the notice of the serious injury or death required in paragraph
(1)(A)-(B) of this subsection.
(A) The written report will be reviewed by the head
of the facility, who will take prompt appropriate corrective action, if
determined to be necessary.
(B) A copy of the report will be submitted to the State
MR Facilities Division in Central Office.
(4) If the serious injury or death is suspected to be the re-
sult of abuse or neglect, staff must make a verbal report immediately,
but in no case more than one hour after suspicion or after learning
of the incident, to the Texas Department of Protective and Regulatory
Services as described in §417.505 of this title (relating to Reporting
Responsibilities of all TDMHMR Employees, Agents, and Contrac-
tors: Reports to the Texas Department of Protective and Regulatory
Services (TDPRS)).
(b) Reports required by MOU. If the serious injury or death is
a reportable incident as described in the memorandum of understand-
ing titled "Reportable Incidents in State Schools, State Centers, State
Operated Community-based MHMR Services, and Community Men-
tal Health and Mental Retardation Centers with Intermediate Care Fa-
cilities for the Mentally Retarded (ICF/MR)" dated March 25, 1996,
the head of the facility will report the incident as described in the
MOU.
(c) Reports to Central Office. Each state MR facility must
prepare and submit to the State Mental Retardation Facilities division
in Central Office a quarterly report on the state MR facility’s use of
restraint in behavioral emergencies, as part of behavior therapy plans,
and to prevent involuntary self-injury. The report must include the
following:
(1) number of incidents and types of restraint and the num-
ber of individuals restrained during each month of the fiscal year quar-
ter, with designation of how many individuals were under 18 years of
age;
(2) the number of serious and non-serious injuries and the
injury rate for each month of the fiscal quarter, with designation of
how many individuals were under 18 years of age; and
(3) number of deaths that occur within 24 hours of the use
of restraint for each month of the fiscal quarter, with designation of
how many individuals were under 18 years of age.
(d) Analysis of data. The head of the state MR facility must
ensure ongoing analysis of data collected as described in subsections
(a) and (c) of this section to identify issues or emerging trends and to
develop appropriate responses.
§415.363. Staff Training in the Use of Restraint.
(a) The state MR facility must inform each employee whose
work responsibilities involve direct contact with individuals of the em-
ployee’s roles and responsibilities under this subchapter and under
written facility policy and procedures.
(b) Before an employee assumes work responsibilities that
might require the employee to participate in restraint, the state MR fa-
cility will ensure that the employee receives training and demonstrates
the competencies:
(1) in the department’s approved restraint training program
as outlined in the course descriptions in the TDMHMR Operating In-
structions of Internal Facilities Management for Human Resources:
Minimum Training Requirements (407. 12: §7);
(2) in sections of the PMAB training program as appro-
priate to the employee’s position and responsibilities, and as required
under the TDMHMR Operating Instructions of Internal Facilities Man-
agement for Human Resources: Minimum Training Requirements
(407. 12. §7); and
(3) related to the state MR facility’s written policies and
procedures as appropriate to the employee’s position and responsibil-
ities.
(c) An employee who is a restraint monitor must:
(1) have successfully completed all sections of the depart-
ment’s PMAB curriculum and successfully complete subsequent re-
fresher training annually; and
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(2) have successfully completed the state MR facility’s
training in the following:
(A) cardiopulmonary resuscitation (CPR) and success-
fully complete subsequent refresher training every two years;
(B) rights of individuals with mental retardation and
successfully complete subsequent refresher training annually;
(C) abuse and neglect and successfully complete sub-
sequent refresher training annually;
(D) use of the mechanical devices utilized by the state
MR facility and successfully complete subsequent refresher training
annually.
(d) Before a nurse or physician assumes work responsibilities
that require participation in requesting, ordering, evaluating, or doc-
umenting restraint, the state MR facility will ensure that the nurse or
physician receives training and demonstrates competence in:
(1) recognizing facility procedures for requesting, order-
ing, evaluating, or documenting restraint;
(2) recognizing facility-approved personal restraint proce-
dures and mechanical devices;
(3) identifying contraindications specific to facility-ap-
proved personal restraint procedures and mechanical devices; and
(4) recalling reporting procedures for restraint-related in-
juries and deaths.
(e) The state MR facility will ensure that each employee
whose work responsibilities require the employee to participate in
restraint must demonstrate competence annually in the areas described
in subsection (b)(1)-(3) of this section.
(f) Documentation of training and demonstrated competence
for each employee will be kept by the state MR facility’s human re-
source development office. Documentation shall include the name of
the training, the date of training, the name of the instructor or person
who assessed competence, a list of successfully demonstrated knowl-
edge and skills and the date knowledge and skills were assessed.
§415.364. Enforcement.
(a) The head of the state MR facility is responsible for the
enforcement of this subchapter.
(b) The state MR facility will take appropriate disciplinary
action if an employee violates the provisions of this subchapter.
§415.365. References.
Reference is made to the following statutes and rules of the department:
(1) 42 CFR §§483.410-483.480 et. seq., (Conditions of
Participation for Intermediate Care Facilities for Persons with Mental
Retardation);
(2) 42 CFR Title 42 §483.430;
(3) Chapter 405, Subchapter B of this title (relating to Pre-
scribing of Psychotropic Medication--Mental Retardation Facilities);
(4) §405.31 of this title (relating to Emergency Use of Psy-
chotropic Medications);
(5) §405.625 of this title (relating to Rights of Clients Re-
ceiving Residential Mental Retardation Services);
(6) Chapter 415, Subchapter I of this title (relating to Be-
havior Therapy in State Mental Retardation Facilities);
(7) §417.505 of this title (relating to Reporting Responsi-
bilities of all TDMHMR Employees, Agents, and Contractors: Reports
to the Texas Department of Protective and Regulatory Services (TD-
PRS)); and
(8) "Reportable Incidents in State Schools, State Centers,
State Operated Community-based MHMR Services, and Community
Mental Health and Mental Retardation Centers with Intermediate Care
Facilities for the Mentally Retarded (ICF/MR)" dated March 25, 1996.
§415.366. Distribution.
(a) This subchapter shall be distributed to:
(1) members of the Texas Mental Health and Mental Re-
tardation Board;
(2) executive, management, and program staff in Central
Office;
(3) heads of state mental retardation facilities; and
(4) individual advocates and advocacy organizations.
(b) The heads of state mental retardation facilities shall ensure
that appropriate staff receive copies of this subchapter.
(c) A copy of this subchapter shall be made available upon
request to:
(1) an individual;
(2) the LAR of an individual;
(3) the counsel of record of an individual or LAR;
(4) an actively involved family member or friend of an in-
dividual;
(5) a state MR facility employee; or
(6) any interested party.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 206-5232
♦ ♦ ♦
SUBCHAPTER I. BEHAVIOR THERAPY IN
STATE MENTAL RETARDATION FACILITIES
25 TAC §§415.401 - 415.412
The Texas Department of Mental Health and Mental Retardation
(department) proposes new §§415.401 - 415.412 of new Chap-
ter 415, Subchapter I, governing behavior therapy in state mental
retardation facilities.
The new subchapter describes policies and procedures that a
state mental retardation facility (state MR facility) must imple-
ment to ensure that the health, safety, welfare, rights, and privi-
leges of an individual are protected when a behavior therapy pro-
gram is recommended by the individual’s interdisciplinary team
(IDT) to address inappropriate behavior exhibited by the individ-
ual. Policies and procedures are outlined in the subchapter that
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must be followed by a state MR facility when initiating, monitor-
ing, and reporting behavior therapy programs that utilize highly
restrictive procedures or otherwise restrict the rights or privileges
of individuals. In addition, the subchapter describes procedures
that support and enhance the practice of applied behavior anal-
ysis and behavior therapy.
The proposed new subchapter will replace Chapter 405, Sub-
chapter H, governing behavior management--facilities serving
persons with mental retardation, which is proposed for repeal
contemporaneously in this issue of the Texas Register. The de-
partment developed the new subchapter and related new Sub-
chapter 412, Subchapter H, governing the use of restraint in
state mental retardation facilities, which also is published con-
temporaneously for public review and comment in this issue of
the Texas Register, in response to recent and considerable in-
terest at the federal and state levels by legislators and advo-
cate/stakeholder groups, and by Texas and national media in the
use of restraint in all institutional settings.
In §415.404, a state MR facility is required to develop and imple-
ment written policies and procedures that, among other things,
emphasize the department’s commitment to providing treatment
and habilitation to an individual that is the least restrictive and
most effective, supportive, and positive alternative available and
to reducing the necessity for the use of behavior therapy pro-
grams involving highly restrictive procedures and other restric-
tions of the rights and privileges of an individual. The state MR
facility also is required to describe the process it will follow for
obtaining legally adequate consent or other authorization before
implementing a behavior therapy program that utilizes highly re-
strictive procedures or otherwise restricts the rights or privileges
of an individual, and detail the training and demonstration of
competence requirements for state MR facility staff.
In §415.405, the department describes general principles for the
implementation of behavior therapy programs that state, among
other things, that an approved behavior therapy program must
use only the least intrusive or restrictive intervention that effec-
tively modifies or replaces a targeted behavior. Another princi-
ple states that staff must ensure that an individual who exhibits
inappropriate behavior is treated with compassion and respect,
in addition to being provided with effective and appropriate ser-
vices.
The development, implementation, and monitoring of effective-
ness of behavior therapy programs are addressed in §415.406.
Subsection (a) specifies that a written behavior therapy program
must be developed for an individual under the following circum-
stances: the individual’s IDT has recommended the use of a
highly restrictive procedure or other restriction of the individual’s
rights or privileges to modify or replace a targeted behavior; or
the individual is receiving medications intended primarily for the
treatment of a psychiatric disorder. Subsection (b) requires that
the written behavior therapy program must be based on the re-
sults of a functional analysis, and that a written protocol must be
developed if the functional analysis will involve the following: sys-
tematic changes in environmental and biological factors that im-
pact the individual; evaluation of a highly restrictive procedure; or
a significant risk of injury to the individual or others (e.g., the tar-
geted behavior involves severe self-injury or aggression towards
others). Criteria for the development of the behavior therapy
program are described in subsection (c). Review and approval
procedures are addressed in subsection (d), including approval
by the IDT and the state MR facility’s Human Rights Committee
and behavior therapy committee; in addition, legally adequate
consent must be obtained from the individual or legally autho-
rized representative (if any) before implementation of the behav-
ior therapy program. If the individual does not have the ability
to provide legally adequate consent and does not have a legally
authorized representative, authorization must be obtained from
the head of the state MR facility. If the behavior therapy pro-
gram will involve the use of a highly restrictive procedure, includ-
ing restraint, subsection (e) provides additional criteria that the
state MR facility must address in the development of the pro-
gram. Subsection (f) addresses the review by the individual’s
qualified mental retardation professional (QMRP) to ensure that
the behavioral objectives specified in the behavior therapy pro-
gram are being met. The section also provides that if an individ-
ual is involved in a program outside the state MR facility (e.g.,
attending public school or working), staff of the outside program
will be invited to participate in development of the functional anal-
ysis and the behavior therapy program.
Requirements for obtaining and documenting legally adequate
consent to a functional analysis or a behavior therapy program
are described in §419.407.
Section 419.409 requires that a state MR facility must submit
a quarterly report to Central Office detailing the number of in-
dividuals 18 years of age or older for whom approved behavior
therapy programs were in place during each month of the fiscal
year quarter; the number of individuals under 18 years of age for
whom approved behavior therapy programs were in place during
each month of the fiscal year quarter; and a description of highly
restrictive procedures utilized in those programs.
Cindy Brown, chief financial officer, has determined that for each
year of the first five year period that the proposed new subchap-
ter is in effect, enforcing or administering the rule does have fore-
seeable implications relating to costs or revenues of state gov-
ernment. State MR facilities may incur additional training costs
related to materials, time, and staff in order to comply with the
proposed new subchapter. It is not anticipated that the proposed
new subchapter will have an adverse economic effect on small
businesses or micro-businesses. It is not anticipated that there
will be any additional economic cost to persons required to com-
ply with the proposed new subchapter. It is not anticipated that
the proposed new subchapter will affect a local economy.
Robert Kifowit, director, State Mental Retardation Facilities, has
determined that, for each year of the first five-year period the pro-
posed new subchapter is in effect, the public benefit expected is
that the health, safety, welfare, rights, and privileges of an indi-
vidual residing in state MR facilities are protected when a behav-
ior therapy program is recommended to address the individual’s
inappropriate behavior.
Comments concerning the proposed new subchapter must be
submitted in writing to Linda Logan, director, Policy Develop-
ment, by mail to P.O. Box 12668, Austin, Texas 78711, by fax to
512/206-4744, or by e-mail to policy.co@mhmr.state.tx.us within
30 days of publication of this notice.
A hearing to accept oral and written testimony from members
of the public concerning the proposal has been scheduled for
1:30 p.m., Friday, February 13, 2004, in Building 2, Room 240
of the department’s Central Office at 909 West 45th Street, in
Austin, Texas. Persons requiring an interpreter for the deaf or
hearing impaired should contact the department’s Central Office
operator at least 72 hours prior to the hearing at TDD (512) 206-
5330. Persons requiring other accommodations for a disability
should notify State Mental Retardation Facilities in Central Office
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at least 72 hours prior to the hearing at (512) 206-4538 or at the
TDY phone number of Texas Relay, 1/800-735-2988.
The new subchapter is proposed under the Texas Health and
Safety Code (THSC), §532.015(a), which provides the Texas
Mental Health and Mental Retardation Board (board) with broad
rulemaking authority; THSC, §591.004, which requires the board
to ensure the implementation of the Persons with Mental Re-
tardation Act (THSC, Title 7, Subtitle D); and THSC, §592.002,
which requires the board to ensure the implementation of certain
rights enumerated in THSC, Chapter 592.
The proposed new subchapter affects THSC, Title 7, Subtitle D,
and Chapter 592.
§415.401. Purpose.
The purpose of this subchapter is to:
(1) ensure that the health, safety, welfare, rights, and priv-
ileges of an individual residing in a state mental retardation facility
(state MR facility) are protected when a behavior therapy program is
recommended to address the individual’s inappropriate behavior;
(2) outline policies and procedures for initiating, monitor-
ing, and reporting behavior therapy programs that utilize highly re-
strictive procedures or otherwise restrict the rights or privileges of in-
dividuals; and
(3) describe procedures that support and enhance the prac-
tice of applied behavior analysis and behavior therapy.
§415.402. Application.
This subchapter applies to state MR facilities.
§415.403. Definitions.
The following words and terms when used in this subchapter shall have
the following meanings unless the context clearly indicates otherwise.
(1) Behavior therapy--The application of applied behavior
analysis principles, cognitive therapies, and skills acquisition to clini-
cal problems with the intent of increasing adaptive behaviors and mod-
ifying or replacing targeted behaviors with behaviors that are adaptive
and socially acceptable.
(2) Behavior therapy committee--Persons designated by a
state MR facility who are knowledgeable about applied behavior anal-
ysis and who:
(A) review, approve, and monitor behavior therapy pro-
grams; and
(B) review, monitor, and make suggestions concerning
the state MR facility’s policies and procedures concerning behavior
therapy.
(3) Behavior services director--A person appointed by the
head of the facility to chair the behavior therapy committee and consult
with program directors. The behavior services director shall:
(A) be knowledgeable in the specifics of behavior ther-
apy principles and theory;
(B) be qualified to evaluate published behavior therapy
research studies; and
(C) have applied experience with behavior therapy
techniques.
(4) CFR (Code of Federal Regulations)--The compilation
of federal agency regulations.
(5) Functional analysis--An assessment of environmental
and biological factors that may influence inappropriate behavior ex-
hibited by an individual.
(6) Head of the state MR facility--The superintendent of a
state school or the executive director of a state center.
(7) Highly restrictive procedures--
(A) Restraint--The use of manual pressure, except for
physical guidance or prompting of brief duration, or a mechanical de-
vice to restrict:
(i) the free movement or normal functioning of the
whole or a portion of an individual’s body; or
(ii) normal access by the individual to a portion of
the individual’s body.
(B) Use of timeout room--Placement of an individual
alone and under constant, direct staff supervision in an enclosed area
in which positive reinforcement is not available and from which egress
is denied by a closed door in accordance with Code of Federal Regu-
lations (CFR), Title 42, §483.450(c), concerning timeout rooms. The
term does not include circumstances in which staff remain in close
proximity to an individual who has been directed to an area that is re-
moved from regular activities.
(C) Application of aversive stimuli--Application of any
stimulus that may be unpleasant or noxious, startling, or painful such
that its intended effect is the suppression of the targeted behavior upon
which it is immediately contingent. Such stimuli include olfactory,
auditory, gustatory, tactile, and other stimuli that may result in physical
discomfort or pain.
(D) Effortful task--An activity requiring physical effort
by an individual that is directed and may be manually guided by staff.
Examples of effortful tasks include, but are not limited to:
(i) Required exercise--A procedure whereby an in-
dividual performs and may be guided by staff to perform a series of
physical movements that are incompatible with the undesirable re-
sponse they systematically follow. An example would be the guided
movement of a self-injurious individual’s arms through a series of po-
sitions away from the body.
(ii) Negative practice--A procedure whereby an in-
dividual is required to repeatedly engage in an effortful task that is
topographically similar to the undesirable response the procedure sys-
tematically follows. An example is a program in which an individual
who strikes others is required to repeatedly strike a punching bag fol-
lowing each occurrence of hitting others.
(iii) Restitutional overcorrection--A procedure
whereby an individual is required to correct the consequences of a
disruptive response by performing a task that restores the environment
to a state even more improved than existed before the disruptive
behavior. An example would be the requirement that a disruptive
individual polish all the tables in the residence as a consequence of
knocking over one of them.
(iv) Positive practice overcorrection--A procedure
whereby an individual is required to repeatedly engage in an appro-
priate behavior related to the function of the undesirable response the
procedure systematically follows. An example is a program in which
an individual is required to repeatedly practice an appropriate social
behavior contingent upon exhibition of a targeted behavior.
(8) Human Rights Committee--Persons designated by
a state MR facility in accordance with 42 CFR §483.440(f)(3),
concerning specially constituted committee, who review, approve and
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monitor behavior therapy programs and review monitor, and make
suggestions about the state MR facility’s policies, procedures, and
practices concerning behavior therapy programs.
(9) Interdisciplinary team (IDT)--Mental retardation pro-
fessionals and paraprofessionals and other concerned persons, as ap-
propriate, who assess an individual’s treatment, training, and habilita-
tion needs and make recommendations for services.
(A) Team membership always includes:
(i) the individual;
(ii) the individual’s LAR, if any; and
(iii) persons specified by a state MR facility who are
professionally qualified and/or certified or licensed with special train-
ing and experience in the diagnosis, management, needs, and treatment
of individuals with mental retardation.
(B) Other participants in IDT meetings may include:
(i) other concerned persons whose inclusion is re-
quested by the individual or the LAR; and
(ii) at the discretion of the state MR facility, persons
who are directly involved in the delivery of mental retardation services
to the individual.
(10) Individual--A person with mental retardation who re-
sides in a state MR facility.
(11) LAR (legally authorized representative)--A person
authorized by law to act on behalf of an individual with regard to
a matter described in this subchapter, and may include a parent,
guardian, or managing conservator of a minor individual, or a
guardian of an adult individual.
(12) Legally adequate consent--A term consistent with
provisions of the Texas Health and Safety Code (THSC), Title 7,
§591.006, which states, in essence, that consent obtained from an
individual with mental retardation is legally adequate when each of
the following conditions has been met:
(A) legal status: The individual giving the consent:
(i) is 18 years of age or older, or younger than 18
years of age and is or has been married or had the disabilities of mi-
nority removed for general purposes by court order as described in the
Texas Family Code, Chapter 31; and
(ii) has not been determined by a court to lack ca-
pacity to make decisions with regard to the matter for which consent
is being sought.
(B) comprehension of information: The individual giv-
ing the consent has been informed of and comprehends the nature, pur-
pose, consequences, risks, and benefits of and alternatives to the pro-
cedure, and the fact that withholding or withdrawal of consent shall
not prejudice the future provision of care and services to the individ-
ual with mental retardation; and
(C) voluntariness: The consent has been given volun-
tarily and free from coercion and undue influence.
(13) State MR (mental retardation) facility--A state school
or state center operated by the department that provides residential
services to individuals with mental retardation.
(14) Targeted behavior--An inappropriate behavior exhib-
ited by an individual that the IDT has identified for modification or
reduction.
§415.404. General Provisions.
(a) Each state MR facility must have and implement written
policies and procedures that:
(1) do not conflict with this subchapter or 42 CFR
§483.450(b), concerning the management of inappropriate behavior;
(2) emphasize the department’s commitment to:
(A) providing treatment and habilitation to an individ-
ual that is:
(i) the least restrictive and most effective alternative
available; and
(ii) supportive and positive; and
(B) reducing the necessity for the use of behavior ther-
apy programs involving highly restrictive procedures and other restric-
tions of the rights and privileges of an individual;
(3) describe the process to be followed for obtaining
legally adequate consent or other authorization before implementing
a behavior therapy program that utilizes highly restrictive procedures
or otherwise restricts the rights or privileges of an individual; and
(4) detail the training and demonstration of competence
requirements for state MR facility staff.
(b) The standards in this subchapter take precedence over
other applicable standards, including the Conditions of Participation
for Intermediate Care Facilities for Persons with Mental Retardation
(42 CFR §§483.410-483.480 et. seq.), whenever the other applicable
standards are less restrictive.
§415.405. General Principles for Behavior Therapy Programs.
A state MR facility will ensure that the following general principles
are incorporated in its written polices and procedures developed as
described in §415.404 of this title (relating to General Provisions) and
followed during the development, implementation, and monitoring of
behavior therapy programs for individuals.
(1) The health, safety, welfare, rights, and privileges of an
individual must protected.
(2) Only the least intrusive or restrictive intervention that
effectively modifies or replaces a targeted behavior will be employed
as part of a behavior therapy program.
(3) Staff do not exercise control over an individual; rather,
staff offer an individual the needed and appropriate support that en-
ables the individual to modify or reduce inappropriate behavior.
(4) Staff must attempt to understand an individual’s mo-
tivation for engaging in inappropriate behavior in order to effectively
develop a strategy for making changes to the individual’s environment
that will result in a modification of or reduction in the inappropriate
behavior.
(5) Staff must ensure that an individual who exhibits inap-
propriate behavior is treated with compassion and respect, in addition
to being provided with effective and appropriate services.
§415.406. Development, Implementation, and Monitoring of Effec-
tiveness of Behavior Therapy Programs.
(a) When a behavior therapy program must be developed. An
individual’s treating psychologist, with input from the individual’s in-
terdisciplinary team (IDT), must develop a written behavior therapy
program for the individual if:
(1) the IDT recommends the use of a highly restrictive pro-
cedure or other restriction of the individual’s rights or privileges to
modify or replace a targeted behavior; or
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(2) the individual is receiving medications intended pri-
marily for the treatment of a psychiatric disorder.
(b) Behavior therapy program developed based on functional
analysis.
(1) The individual’s treating psychologist will develop the
written behavior therapy program based on the results of a functional
analysis.
(2) Before a state MR facility implements a functional
analysis, a written protocol must be developed if the functional
analysis involves any of the following:
(A) systematic changes in environmental and biologi-
cal factors that impact the individual;
(B) evaluation of a highly restrictive procedure; or
(C) a significant risk of injury to the individual or others
(e.g., the targeted behavior involves severe self-injury or aggression
towards others).
(3) A written protocol, as described in paragraph (2) of this
subsection, must:
(A) be developed by the treating psychologist;
(B) describe the specific procedures or environmental
variables to be manipulated;
(C) describe the length of time required for each phase;
and
(D) be reviewed and approved by:
(i) the individual’s IDT;
(ii) the state MR facility’s behavior services direc-
tor; and
(iii) the chair of the state MR facility’s Human
Rights Committee (HRC).
(4) Before conducting a functional analysis that involves
any of the characteristics described in paragraph (2)(A)-(C) of this sub-
section, a state MR facility must obtain either legally adequate consent
or authorization by the head of the state MR facility as described in
§415.406 of this title (relating to Requirement to Obtain Legally Ad-
equate Consent or Authorization by the Head of the Facility).
(5) If an individual is involved in a program outside the
state MR facility (e.g., attending public school or working), the func-
tional analysis must involve the outside program. Staff of the outside
program will be invited to participate in development of the protocol
for the functional analysis and, later, in the development of the behav-
ior therapy program.
(c) Development of behavior therapy program.
(1) The determination by an individual’s treating psychol-
ogist and the IDT of which highly restrictive procedure to use in a
behavior therapy program will be based on:
(A) evidence documented in professional and scientific
literature of the probability that the specific technique or procedure:
(i) will be effective in modifying or replacing a tar-
geted behavior; and
(ii) is appropriate for an individual’s cognitive func-
tioning level, size, weight, known physical, medical, and emotional
condition, and age.
(B) the results of the functional analysis conducted as
described in subsection (b) of this section.
(2) As required by 40 TAC §90.42(e)(4)(A) (relating to
Standards for Facilities Serving Persons with Mental Retardation or
Related Conditions), if restraint is the highly restrictive procedure be-
ing considered by the individual’s IDT as an intervention in a behavior
therapy program, a physician must participate on the IDT that autho-
rizes the use of restraint and must concur with the IDT’s recommen-
dation concerning the use of restraint.
(3) An individual’s behavior therapy program must be de-
veloped and implemented as described in this subchapter and 42 CFR
§483.450 (Condition of Participation: Client Behavior and Facility
Practices).
(4) The written behavior therapy program must:
(A) describe the targeted behavior;
(B) describe reliable and representative baseline data
indicating the frequency and severity of the targeted behavior;
(C) summarize the results of a functional analysis of
the targeted behavior;
(D) specify behavioral objectives;
(E) describe detailed procedures for implementation of
the behavior therapy program to include:
(i) the chosen intervention;
(ii) the recommended replacement behavior and
how it is to be introduced; and
(iii) the techniques to prevent the occurrence of the
targeted behavior;
(F) provide instructions for an evaluation of the individ-
ual by a nurse for injuries and overall well-being after the individual
is released from restraint, if restraint is the chosen intervention and the
IDT determines that an evaluation by a nurse is necessary;
(G) describe methods for evaluating the program’s ef-
fectiveness to include collection and analysis of data;
(H) describe procedures for making timely revisions to
the program based on an analysis of data if the specified behavioral
objectives are not met; and
(I) specify the timeframes for reviewing the program.
(d) Review and approval of and consent to a behavior therapy
program. Prior to initiation of a behavior therapy program, the state
MR facility must ensure that:
(1) the behavior therapy program is reviewed and approved
by:
(A) the individual’s IDT;
(B) the state MR facility’s Human Rights Committee
(HRC); and
(C) the state MR facility’s behavior therapy committee;
and
(2) facility staff obtain and document in the individual’s
record that legally adequate consent or authorization for the behavior
therapy program was obtained as described in §415.406 of this title
(relating to Requirement to Obtain Legally Adequate Consent or Au-
thorization by the Head of the Facility) after review and approval of
the behavior therapy program by, as appropriate:
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(A) the individual with the ability to provide legally
adequate consent;
(B) the LAR of an individual who does not have the
ability to provide legally adequate consent; or
(C) the head of the state MR facility, if the individual
does not have the ability to provide legally adequate consent and does
not have an LAR.
(e) Use of a highly restrictive procedure.
(1) Except as described in paragraph (2) of this subsection,
a behavior therapy program employing a highly restrictive procedure
will not be approved by an individual’s IDT, the state MR facility’s
HRC, or the state MR facility’s behavior therapy committee unless a
behavior therapy program that employs less restrictive procedures has
been systematically attempted and failed to modify or replace the tar-
geted behavior. Procedures for teaching replacement behaviors must
be implemented simultaneously.
(A) If a highly restrictive procedure is being consid-
ered, evidence must be present in the individual’s record that describes
other less restrictive and less intrusive interventions, including ver-
bal or other de-escalative interventions, that have been employed and
found to be ineffective in modifying or replacing the targeted behavior.
(B) If the highly restrictive procedure being considered
is restraint the individual’s IDT must:
(i) obtain written authorization from a physician,
advanced practice nurse, or physician assistant stating that the
individual has no known physical or medical condition that would
constitute a risk to the individual during the use of restraint;
(ii) consider other factors that might be contraindi-
cations to the use of restraint, including the individual’s cognitive func-
tioning level, size, weight, emotional condition, including whether the
individual has a history of having been physically or sexually abused,
and age; and
(iii) limitations on specific techniques or mechani-
cal devices for restraint as documented in the individual’s record in
accordance with §415.355(b)(2) and (c) of this title (relating to Gen-
eral Principles for the Use of Restraint).
(C) If the individual’s medical condition changes and
becomes a contraindication to the use of restraint, the physician must
review the authorization.
(D) The state MR facility’s HRC must approve any sig-
nificant increase in the intensity or duration of a highly restrictive pro-
cedure, unless the behavior therapy plan specifies the conditions under
which an increase may occur.
(2) If an individual’s inappropriate behavior is so severe
(i.e., life threatening) or of such duration that other therapeutic ap-
proaches are currently precluded, the individual’s IDT, the HRC, and
the behavior therapy committee may approve and the state MR facil-
ity may implement a behavior therapy program that employs a highly
restrictive procedure without first attempting a behavior therapy pro-
gram that does not employ highly restrictive procedure.
(f) Review by qualified mental retardation professional.
(1) The individual’s QMRP, as defined in 42 CFR
§483.430(a), concerning qualified mental retardation professional,
must review the behavior therapy program to assess whether the
specified behavioral objectives are being met:
(A) during the quarterly review of the Individual Plan
of Care; or
(B) more frequently, if the QMRP believes changes in
the individual’s behavior, functioning level, or physical, or medical
condition warrant it.
(2) If the individual’s QMRP determines that the behav-
ioral objectives specified in the program are not being met, or that
significant changes in the individual’s behavior, functioning level, or
physical or medical condition have occurred, the QMRP must notify
the individual’s treating psychologist.
§415.407. Requirement to Obtain Legally Adequate Consent or Au-
thorization by the Head of the Facility.
(a) A state MR facility must obtain legally adequate consent
before implementing a behavior therapy program that utilizes a highly
restrictive procedure or otherwise restricts the rights or privileges of
an individual, except as provided in subsection (b) of this section.
(1) If an individual has the ability to provide legally ade-
quate consent, the state MR facility will attempt to obtain legally ad-
equate consent from the individual.
(2) If an individual lacks the ability to provide legally ad-
equate consent and has an LAR, the state MR facility will attempt to
obtain legally adequate consent from the LAR.
(3) Efforts taken by the state MR facility to obtain legally
adequate consent from an individual or LAR must be documented in
the individual’s record.
(b) If an individual lacks the ability to provide legally ade-
quate consent and does not have an LAR, the head of the state MR fa-
cility, in accordance with THSC, §592.054, may authorize implemen-
tation of a behavior therapy program that utilizes a highly restrictive
procedure or otherwise restricts the rights or privileges of an individual
(c) An individual with the ability to provide legally adequate
consent or the LAR of an individual who lacks the ability to provide
legally adequate consent may:
(1) withhold consent to the implementation of a behavior
therapy program that utilizes a highly restrictive procedure or other-
wise restricts the rights or privileges of the individual; or
(2) withdraw consent at any time to the continued imple-
mentation of a behavior therapy program that utilizes a highly restric-
tive procedure or otherwise restricts the rights or privileges of the in-
dividual.
(d) If legally adequate consent is withheld or withdrawn by an
individual or LAR as described in subsection (c) of this section:
(1) state MR facility staff must document in the individ-
ual’s record the time, date, and circumstances under which the with-
holding or withdrawal of consent occurred; and
(2) the individual’s IDT must convene to discuss alterna-
tive interventions to address the targeted behavior.
(e) The consent to the behavior therapy program given by the
individual or LAR or authorization by the head of the state MR facility
must be reviewed by the individual’s IDT and the state MR facility’s
HRC at least annually and upon any substantive modification of the
program or significant change in the individual’s medical condition
§415.408. Use of Restraint.
If restraint is used as part of a behavior therapy program, it must be
implemented as described in §415.355 of this title (relating to General
Principles for the Use of Restraint) and §412.357 of this title (relating
to Use of Restraint in a Behavior Therapy Program).
§415.409. Documenting and Reporting Behavior Therapy Programs
That Use Highly Restrictive Procedures.
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Each state MR facility must prepare and submit to the State Mental
Retardation Facilities division in Central Office a report for each fis-
cal year quarter detailing the implementation of behavior therapy pro-
grams that utilize highly restrictive procedures, to include:
(1) the number of individuals 18 years of age or older for
whom approved behavior therapy programs were in place during each
month of the fiscal year quarter;
(2) the number of individuals under 18 years of age for
whom approved behavior therapy programs were in place during each
month of the fiscal year quarter; and
(3) a description of highly restrictive procedures utilized
in those programs.
§415.410. Staff Training in Behavior Therapy.
(a) The state MR facility must inform each employee whose
work responsibilities involve direct contact with individuals of the em-
ployee’s role and responsibilities under this subchapter and under the
state MR facility’s written policies and procedures related to this sub-
chapter.
(b) Before an employee assumes work responsibilities that
might require the employee to implement procedures described in a
behavior therapy program, the state MR facility will ensure that the
employee receives training and demonstrates competence in the spe-
cific procedures required by the behavior therapy program.
(c) The state MR facility will ensure that each employee
whose work responsibilities require the employee to implement
procedures described in a behavior therapy program must demonstrate
competence in those procedures at least annually, and whenever the
procedures required by a behavior therapy program are changed.
If an employee does not demonstrate competence in the required
procedures, the state MR facility will ensure that the employee
receives training and demonstrates competence in those procedures.
(d) Documentation of training and demonstrated competence
for each employee will be kept by the state MR facility.
§415.411. References.
Reference is made to the following statutes and regulations:
(1) 42 CFR §§483.410-483.480 et. seq., (Conditions of
Participation for Intermediate Care Facilities for Persons with Mental
Retardation);
(2) 42 CFR §483.430(a), concerning qualified mental re-
tardation professional;
(3) 42 CFR §483.440(f)(3), concerning specially consti-
tuted committee;
(4) 42 CFR §483.450 (Condition of Participation: Client
Behavior and Facility Practices);
(5) 42 CFR §483.450(b), concerning the management of
inappropriate behavior;
(6) 42 CFR §483.450(c), concerning timeout rooms;
(7) Texas Family Code, Chapter 31;
(8) THSC, Title 7, §591.006;
(9) THSC, §592.054;
(10) §415.355 of this title (relating to General Principles
for the Use of Restraint) and §412.357 of this title (relating to Use of
Restraint in a Behavior Therapy Program); and
(11) 40 TAC §90.42(e)(4)(A) (relating to Standards for Fa-
cilities Serving Persons with Mental Retardation or Related Condi-
tions).
§415.412. Distribution.
(a) This subchapter shall be distributed to:
(1) members of the Texas Mental Health and Mental Re-
tardation Board;
(2) executive, management, and program staff in Central
Office;
(3) heads of state MR facilities;
(4) individual advocates and advocacy organizations, and
(5) Texas Department of Human Services, Long Term Care
Division.
(b) The head of the state MR facility shall ensure that appro-
priate staff receive copies of this subchapter.
(c) A copy of this subchapter shall be made available upon
request to:
(1) an individual;
(2) the LAR of an individual;
(3) the counsel of record of an individual or LAR;
(4) an actively involved family member or friend of an in-
dividual;
(5) a state MR facility employee; or
(6) any interested party.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 206-5232
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS
CHAPTER 1. CENTRAL ADMINISTRATION
SUBCHAPTER A. PRACTICE AND
PROCEDURES
DIVISION 1. PRACTICE AND PROCEDURES
34 TAC §1.42
The Comptroller of Public Accounts proposes an amendment to
§1.42, concerning definitions. Paragraph (17) is added to rein-
state the definition of "Tax Division" which was deleted from this
rule in 2001.
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James LeBas, Chief Revenue Estimator, has determined that for
the first five-year period the amendment will be in effect, there
will be no significant revenue impact on the state or units of local
government.
Mr. LeBas also has determined that for each year of the first
five years the amendment is in effect, the public benefit antici-
pated as a result of enforcing the amended rule will be in pro-
viding additional information regarding tax responsibilities. This
rule is adopted under Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed amendment.
Comments on the proposal may be submitted to Jesse Ancira,
General Counsel, P.O. Box 13528, Austin, Texas 78711.
The amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code, §111.009 and §111.015.
§1.42. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) - (16) (No change.)
(17) Tax Division--The divisions within the agency
responsible for the particular action or actions that are the subject of
the contested case.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 8, 2004.
TRD-200400118
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 475-0387
♦ ♦ ♦
CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER V. FRANCHISE TAX
34 TAC §3.544
The Comptroller of Public Accounts proposes an amendment
to §3.544, concerning reports and payments. The proposed
amendment to subsection (a)(1)(A)(ii), which deletes the refer-
ence to the date a foreign corporation’s certificate of authority
takes effect for purpose of determining the beginning date for for-
eign corporations, reflects a legislative change made by House
Bill 2424, 78th Legislative Session, 2003. The proposed amend-
ment to subsection (a)(1)(B) provides an updated example of an
initial report for clarification purposes. The proposed amend-
ment to subsection (h)(2) concerning certain Public Information
Report filings, specifies that these reports may be filed electroni-
cally, in accordance with House Bill 2424, 78th Legislature, 2003.
The proposed amendment to subsection (i) sets out the require-
ment that a corporation must report within 120 days the results
of certain administrative proceedings that affect the corporation’s
franchise tax liability, as specified in House Bill 2425, 78th Leg-
islature, 2003.
James LeBas, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. LeBas also has determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a result
of enforcing the rule will be in providing current information con-
cerning reporting requirements. This rule is adopted under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code §171.001(b)(2)(B),
171.152, 171.203, and 111.206.
§3.544. Reports and Payments.
(a) Reports and due dates.
(1) Each domestic and foreign corporation subject to the
franchise tax levied by [the] Tax Code, §171.001, must file an initial
franchise tax report, and thereafter an annual franchise tax report, and
at the same time must pay the franchise tax and any applicable penalties
and interest due by the corporation. It is the responsibility of a receiver
to file franchise tax reports and pay the franchise tax of a corporation in
receivership. A debtor in possession or the appointed trustee or receiver
of a corporation in reorganization or arrangement proceedings under
the Bankruptcy Act is responsible for filing franchise tax reports and
paying the franchise tax prior to confirming and consummating the plan
of reorganization or arrangement.
(A) "Beginning date" means:
(i) for a corporation chartered in this state, the date
on which the corporation’s charter takes effect; and
(ii) for a foreign corporation, the [earlier of the ] date
on which[:]
[(I) the corporation’s certificate of authority
takes effect; or ]
[(II)] the corporation begins doing business in
this state.
(B) Both the initial report and payment of the tax due,
if any, are due no later than 89 days after the first anniversary date of
the beginning date. The initial franchise tax report and payment are for
the privilege periods beginning on the beginning date and ending on
December 31 following the first anniversary of the beginning date. For
example, if a Texas corporation is chartered on June 1, 2002 [1992], the
payment due with the initial report will be for the privilege periods from
June 1, 2002 [1992]-December 31, 2003 [1993]. In addition, when the
first anniversary occurs during the period from October 4 through De-
cember 31, there must also be computed and paid with the initial report
an additional year’s tax for the privilege period beginning on January
1 following the first anniversary and ending on the following Decem-
ber 31. For example, if a Texas corporation is chartered on November
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1, 2002 [1992], the payment due with the initial report will be for the
privilege periods from November 1, 2002 [1992]-December 31, 2004
[1994]. The taxable capital component of the tax computed on the ini-
tial report is based on the financial condition as of the last accounting
period ending date that is at least six months after the beginning date
and at least 60 days before the original due date. If there is no such
ending date, then the initial report is based on the financial condition
on the last day of the calendar month nearest to the end of the corpo-
ration’s first year of business. The earned surplus component of the
tax computed on the initial report is based on the business done dur-
ing the period beginning on the beginning date and ending on the last
accounting period ending date for federal income tax purposes that is
at least 60 days before the original due date of the initial report, or, if
there is no such ending date, then ending on the day that is the last day
of the calendar month nearest to the end of the corporation’s first year
of business.
(C) The annual franchise tax report must be filed and
the tax paid no later than May 15 of each year. The annual tax is paid
for the privilege period of the calendar year in which the report is due.
The taxable capital component of the tax computed on an annual report
is based on the financial condition as of the last day of the last account-
ing period ending in the calendar year before the calendar year in which
the tax is originally due. If there is no accounting period ending in the
previous calendar year, then the taxable capital component should be
based on the financial condition as of December 31 of the previous
calendar year. The earned surplus component of the tax computed on
an annual report is based on the business done during the period be-
ginning with the day after the last date upon which the earned surplus
component was based on a previous report, and ending with the last ac-
counting period ending date for federal income tax purposes ending in
the calendar year before the calendar year in which the report is orig-
inally due. For the 1992 annual report, the earned surplus component
is based on the business done during the period beginning with the day
after the date upon which the previous report was based, and ending
with the last accounting period ending date for federal income tax pur-
poses ending in 1991. A corporation that [which] uses a 52-53 week
accounting year end and has an accounting year ending the first four
days of January of the year in which the annual report is originally due
may use the preceding December 31 as the date through which taxable
earned surplus is computed.
(D) See §3.565 of this title (relating to Survivors of
Mergers) for special rules concerning corporations that [which] are
survivors of mergers.
(E) See §3.545 of this title (relating to Extensions) for
extensions of time to file an annual report.
(F) See §3.567 of this title (relating to Additional Tax on
Earned Surplus) for information concerning the additional tax imposed
by [the] Tax Code, §171.0011.
(G) See §3.572 of this title (relating to 1992 Transition)
for transitional information concerning tax rates and privilege periods
as a result of certain legislative changes.
(2) The postmark date (or meter-mark if there is no post-
mark) on the envelope in which the report or payment is received de-
termines the date of filing.
(3) An information report must be filed, even if no tax is
due. A corporation must file an initial report as the information report
for the privilege periods covered by an initial report. A corporation
must file an annual report as an information report for a regular annual
privilege period not covered by an initial report.
(4) For reports originally due on or after January 1, 2000,
a corporation will not owe any tax if the gross receipts from its entire
business for both taxable capital and taxable earned surplus are each
less than $150,000 during the accounting period upon which the report
is based. A corporation that does not owe any tax under this subsection
must file an information report as authorized by subsection (a)(3) of
this section.
(A) For purposes of computing gross receipts from its
entire business for taxable earned surplus under this subsection, a cor-
poration must include any gross receipts that would otherwise be ex-
cluded from the apportionment factor under [the] Tax Code, §171.1061,
concerning the allocation of certain taxable earned surplus to this state.
(B) A corporation whose gross receipts from its entire
business for taxable capital are $150,000 or greater will be required to
compute its tax on both tax base components as provided for under [the]
Tax Code, §171.002(b), even though its gross receipts from its entire
business for taxable earned surplus are less than $150,000. For exam-
ple, if a corporation’s gross receipts from its entire business for taxable
capital are $175,000 and its gross receipts from its entire business for
taxable earned surplus are $125,000, the corporation must compute its
tax on both taxable capital and taxable earned surplus.
(C) A corporation whose gross receipts from its entire
business for taxable earned surplus are $150,000 or greater will be re-
quired to compute its tax on both tax base components as provided for
under [the] Tax Code, §171.002(b), even though its gross receipts from
its entire business for taxable capital are less than $150,000. For exam-
ple, if a corporation’s gross receipts from its entire business for taxable
earned surplus are $175,000 and its gross receipts from its entire busi-
ness for taxable capital are $125,000, the corporation must compute its
tax on both taxable capital and taxable earned surplus.
(b) Penalty and interest on delinquent taxes.
(1) [The] Tax Code, §171.362, imposes a 5.0% penalty on
the amount of franchise tax due by a corporation that [which] fails to
report or pay the tax when due. If any part of the tax is not reported
or paid within 30 days after the due date, an additional 5.0% penalty
is imposed on the amount of tax unpaid. There is a minimum penalty
of $1.00. Delinquent taxes accrue interest beginning 60 days after the
due date. For example, if payment is made on the 61st day after the
due date, one day’s interest is due.
(A) For reports originally due on or before December
31, 1999, the following rates of interest are in effect as indicated. Sim-
ple interest accrues at an annual rate of 6.0% through March 31, 1980;
at an annual rate of 7.0% from April 1, 1980-December 31, 1981; and,
beginning January 1, 1982, at 10% per annum, for taxes due before
September 1, 1991. For taxes due on or after September 1, 1991, sim-
ple interest accrues at an annual rate of 12% on all delinquent taxes.
(B) For reports originally due on or after January 1,
2000, the annual rate of interest on delinquent taxes is the prime rate
plus one percent, as published in The Wall Street Journal on the first
day of each calendar year that is not a Saturday, Sunday, or legal
holiday.
(2) When a corporation is issued an audit assessment or
other underpayment notice based on a deficiency, penalties under [the]
Tax Code, §171.362, and interest are applied as of the date that the un-
derpaid tax was originally due, including any extensions, not from the
date of the deficiency determination or date the deficiency determina-
tion is final.
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(3) A deficiency determination is final 30 days after the
date on which the service of the notice of the determination is com-
pleted. Service by mail is complete when the notice is deposited with
the United States Postal Service.
(A) The amount of a determination is due and payable
10 days after it becomes final. If the amount of the determination is
not paid within 10 days after the day it became final, a penalty under
[the] Tax Code, §111.0081, of 10% of the tax assessed will be added.
For example, if a deficiency determination is made in the amount of
$1,000 tax (plus the initial penalty and interest), but the total amount
of the deficiency is not paid until the 41st day after the deficiency notice
is served, $1,200 plus interest would be due (i.e., $1,000 tax, $100
initial penalty for not paying when originally due, $100 penalty for not
paying deficiency determination within 10 days after it became final,
plus interest accrued to the date of payment at the applicable statutory
rate).
(B) A petition for redetermination must be filed within
30 days after the date on which the service of the notice of determina-
tion is completed, or the redetermination is barred.
(C) A decision of the comptroller on a petition for re-
determination becomes final 20 days after service on the petitioner of
the notice of the decision. The amount of a determination is due and
payable 20 days after a comptroller’s decision is final. If the amount
of the determination is not paid within 20 days after the day the deci-
sion becomes final, a penalty under [the] Tax Code, §111.0081 of 10%
of the tax assessed will be added. Using the previous example, on the
41st day after service of the comptroller’s decision, $1,200 plus inter-
est would be due (i.e., $1,000 tax, $100 initial penalty, $100 additional
penalty and the applicable accrued interest).
(4) A jeopardy determination is final 20 days after the date
on which the service of the notice is completed unless a petition for re-
determination is filed before the determination becomes final. Service
by mail is complete when the notice is deposited with the United States
Postal Service. The amount of the determination is due and payable im-
mediately. If the amount determined is not paid within 20 days from
the date of service, a penalty, under [the] Tax Code, §111.022, of 10%
of the amount of tax and interest assessed will be added.
(5) If the comptroller determines that a corporation exer-
cised reasonable diligence to comply with the statutory filing or pay-
ment requirements, the comptroller may waive penalties or interest for
the late filing of a report or for a late payment. The corporation request-
ing waiver must furnish a detailed description of the circumstances that
[which] caused the late filing or late payment and the diligence ex-
ercised by the corporation in attempting to comply with the statutory
requirements. See §3.5 of this title (relating to Waiver of Penalty or
Interest) for additional information.
(6) If a corporation fails to comply with Tax Code,
§171.212, the corporation is liable for a penalty of 10% of the tax
that should have been reported and had not previously been reported
to the comptroller under §171.212. This penalty is in addition to
any other penalty provided by law and is effective for audits or other
adjustments by the Internal Revenue Service or a competent authority
other than the Internal Revenue Service that became final on or after
June 20, 1997.
(c) Consolidated reporting. A consolidated or combined re-
port is not allowed.
(d) Amended reports. In filing an amended report, the corpora-
tion must type or print on the report, immediately above the corporation
name, the phrase "Amended Report." The report should be forwarded
with a cover letter of explanation, with enclosures necessary to support
the amendment. Applicable penalties and interest must be reported and
paid along with any additional amount of tax shown to be due on the
amended report. See subsection (i) of this section for information con-
cerning the statute of limitations.
(1) A corporation may file an amended report for the pur-
pose of correcting a mathematical or other error in a report or for the
purpose of supporting a claim for refund.
(2) A corporation that [which] has been audited by the
Internal Revenue Service must file an amended franchise tax report
within 120 days after the Revenue Agent’s Report (RAR) is final,
if the RAR results in changes to earned surplus amounts reported
for franchise tax purposes. An RAR is final when all administrative
appeals with the Internal Revenue Service have been exhausted or
waived. An administrative appeal with the Internal Revenue Service
does not include an action or proceeding in the United States Tax
Court or any other federal court.
(3) A corporation whose net taxable earned surplus is
changed as a result of an audit or other adjustment by a competent
authority other than the Internal Revenue Service must file an amended
franchise tax report within 120 days after the adjustment is final. An
adjustment is final when all administrative or other appeals have been
exhausted or waived. For the purposes of this section, a competent
authority includes, but is not limited to, the United States Tax Court,
United States District Courts, United States Courts of Appeals, and
United States Supreme Court.
(4) A corporation must file an amended franchise tax report
within 120 days after the corporation files an amended federal income
tax return that changes the corporation’s net taxable earned surplus. A
corporation is considered to have filed an amended federal income tax
return if the corporation is a member of an affiliated group during a
period in which an amended consolidated federal income tax return is
filed.
(5) Because the 10% penalty provided for in Tax Code,
§171.212 only applies to deficiencies, failure to file an amended re-
turn in which a refund would result will not cause a 10% penalty to be
imposed.
(e) Comptroller. During the course of an audit or other exam-
ination of a corporation’s franchise tax account, the comptroller may
examine financial statements, working papers, registers, memoranda,
contracts, corporate minutes, and any other business papers used in
connection with its accounting system. In connection with his exami-
nation, the comptroller may also examine any of the corporation’s of-
ficers or employees under oath.
(f) Jeopardy determination. Beginning with reports originally
due on or after May 15, 1996, the payment of a jeopardy determina-
tion, issued to a corporation for an estimated tax liability shall not sat-
isfy the reporting requirements set forth in the Tax Code, Chapter 171,
Subchapter E.
(g) Rate. An annual tax rate of $6.70 per $1,000 of net taxable
capital and an annual minimum tax of $150 applies to May 1, 1988-
April 30, 1990, of any tax period.
(h) Public information report. Each corporation on which the
franchise tax is imposed must file a public information report as de-
scribed in Tax Code, §171.203.
(1) A public information report is due at the same time each
initial and annual report is due.
(2) Beginning with reports originally due on or after Jan-
uary 1, 1996, an officer or director of the corporation must sign the
public information report under a certification that:
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(A) all information contained in the report is true and
correct to the best of the officer’s knowledge; and
(B) a copy of the report has been mailed to each per-
son named in the report who is an officer or director and who is not
employed by the corporation or a related (at least 10% ownership) cor-
poration on the date the report is filed.
(C) A report that is filed electronically complies with
the signature and certification requirements of this provision.
(3) Beginning with reports originally due on or after Jan-
uary 1, 1998, in addition to an officer or director, another authorized
person may sign the public information report for purposes of satisfy-
ing the signature requirement.
(4) Failure to sign or file a public information report shall
result in the forfeiture of corporate privileges as provided by Tax Code,
§171.251. If the corporate privileges are forfeited, each officer or di-
rector of the corporation may be liable for each debt of the corporation
that is created or incurred in Texas after the date on which the report is
due and before the corporate privileges are revived, as provided by Tax
Code, §171.255.
(5) The provisions of paragraph (4) of this subsection con-
cerning forfeiture of corporate privileges do not apply to a banking
corporation or a savings and loan association, as defined in Tax Code,
§171.001.
(i) Statute of limitations. Effective September 1, 1995, a final
determination resulting from an Internal Revenue Service administra-
tive proceeding (including, effective September 1, 1997, an audit), or
a judicial proceeding arising from an administrative proceeding, that
affects the amount of franchise tax liability must be reported to the
comptroller before the expiration of 60 days after the day on which
the determination becomes final. Effective June 20, 2003, a final de-
termination that affects the amount of franchise tax liability must be
reported to the comptroller before the expiration of 120 days after the
day on which the determination becomes final. See [the] Tax Code,
§111.206.
(j) Effective date. This section applies to reports originally due
on or after January 1, 1992, unless otherwise specified.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 475-0387
♦ ♦ ♦
34 TAC §3.580
The Comptroller of Public Accounts proposes an amendment
to §3.580, concerning credit for hiring persons with disabilities.
In accordance with House Bill 2424, 78th Legislature, 2003,
subsection (c)(2) is to be amended to provide revised limitation
guidelines for the credit.
James LeBas, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.
Mr. LeBas also has determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a result
of enforcing the rule will be in providing information on claiming
a franchise tax credit for hiring persons with disabilities. This
rule is adopted under Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.
Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
This amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code §§171.851-171.856.
§3.580. Credit for Hiring Persons with Disabilities.
(a) Effective date. This section is effective for reports origi-
nally due on or after January 1, 2002, and applies only to wages paid
after December 31, 2001.
(b) Credit. Subject to other provisions in this section, a cor-
poration may claim a credit on its franchise tax report for 10% of the
wages that the corporation pays to each employee who meets the fol-
lowing qualifications:
(1) the employee, when hired, is either
(A) eligible under 42 U.S.C. §1382 for supplemental se-
curity income benefits on the basis of disability or blindness; or
(B) a recipient of social security disability insurance
benefits;
(2) the employee is originally employed after December
31, 2001, for a position that is located or based in Texas and remains
continuously employed with the corporation in a position that is located
or based in Texas for at least six months;
(3) the employee earns at least the minimum wage;
(4) the employee works an average of at least 20 hours a
week; and
(5) the employee receives the same benefits that the corpo-
ration provides to its other workers.
(c) Limitations.
(1) A corporation may claim the credit only for wages that
the corporation has paid to a qualified employee:
(A) for a position that is located or based in Texas; and
(B) for work that is performed before the second an-
niversary date of that qualified employee’s original date of employ-
ment.
(2) For reports originally due before January 1, 2004, a [A]
corporation may not claim a credit that exceeds 50% of the amount of
net franchise tax due, after any other applicable credits are taken, for
the report on which the credit is claimed. For reports due on or after
January 1, 2004, a corporation may not claim a credit that exceeds
50% of the amount of franchise tax due, before any other applicable
tax credits are taken, for the report on which the credit is claimed.
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(d) Accounting period. The corporation must use the period
upon which earned surplus is based to determine which wages will be
considered in computing the credit, even if the tax due on net taxable
capital exceeds the tax due on net taxable earned surplus.
(e) Application for Credit. A corporation must claim the credit
on forms that the comptroller requires and must file the forms with the
franchise tax report on which the credit is claimed.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 475-0387
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 20. TEXAS WORKFORCE
COMMISSION
CHAPTER 807. CAREER SCHOOLS AND
COLLEGES
The Texas Workforce Commission (Commission) pro-
poses amendments to Subchapter A, General Provisions,
§§807.1-807.2; Subchapter B, Certificates of Approval,
§§807.11-807.12, §§807.16-807.17; Subchapter C, Financial
Requirements, §807.31, §807.33 and §807.35; Subchapter E,
School Director and Administrative Staff, §807.61 and §807.65;
Subchapter G, Courses of Instruction, §§807.103-807.104;
Subchapter J, Admission, §807.144; Subchapter K, Progress
Standards, §807.163; Subchapter M, Cancellation and Refund
Policy, §807.191 and §§807.193-807.194; Subchapter Q,
Closed Schools, §§807.251-807.252 of Chapter 807, Propri-
etary Schools. The Commission also proposes the repeal
of §807.5 of Subchapter A, General Provisions and new
§§807.271-807.282 of Subchapter R, Cease and Desist Orders,
for Chapter 807, Proprietary Schools.
Background: Effective January 1, 1972, the Texas Legislature
enacted the Texas Proprietary School Act (Act) to provide pro-
tection of students in proprietary schools and to provide certifica-
tion and regulation of proprietary schools. The Act was located in
Chapter 32 of the Texas Education Code, and was administered
by the Texas Education Agency, Division of Proprietary Schools,
Drivers Training, and Veterans Education.
In 1995, Senate Bill 1, the 74th Texas Legislature recodified
Chapter 32 to Chapter 132, Texas Education Code, and required
that the Texas Employment Commission assume the regulatory
function of the system of proprietary schools. During the same
legislative session, House Bill 1863 created the Commission to
consolidate workforce employment and training related services
and the licensing and regulation of proprietary schools. Conse-
quently, as of March 1, 1996, references in the law to the Texas
Employment Commission mean the Texas Workforce Commis-
sion.
In 2003, Senate Bills 280 and 1343, 78th Texas Legislature,
Regular Session, revised Chapter 132, Texas Education Code,
changing all references to "proprietary schools" to "career
schools and colleges" and references to "correspondence"
to distance education. The bills added the requirement that
certain schools apply for, and receive, an exemption. The bills
eliminated the requirement for surety bonds and the tuition
protection fund and created the career school and college
tuition trust account. The tuition trust account is a permanently
dedicated trust fund. It is more flexible than the tuition protection
fund in handling the payment of refunds to students of closed
schools and the teach-out expenses of schools that complete
the training of the students of a closed school. The remaining
balance in the tuition protection fund on August 31, 2003 was
transferred to the tuition trust account.
The bills also gave the Commission the authority to issue a cease
and desist order against a career school or college operating
without a certificate of approval. The ability to issue a cease
and desist order against an unlicensed school after an admin-
istrative hearing gives the Commission more flexibility in enforc-
ing the Act’s licensing requirements. Insuring that the licensing
requirements are followed by all career schools and colleges in-
creases the protections available for students, helps provide stu-
dents with better quality training providers and supplies employ-
ers with an improved pool of trained employees and job appli-
cants.
Through the Act and Career School and College Rules, the Com-
mission Career Schools and Colleges Department licenses and
regulates most private post-secondary career schools that of-
fer vocational training or continuing education. The Department
also investigates complaints about schools, monitors schools to
ensure regulatory compliance, arranges for the disposition of
students affected by a school closure and administers the Tuition
Trust Account to pay tuition refunds to students when a school
closes. In carrying out its regulatory duties, the Career Schools
and Colleges Department seeks to provide customer protection
for Texas students as well as ensure quality training of the labor
force to meet the needs of Texas employers.
The purpose of the rule amendments is to address changes in
the statute as well as changes in the career school and college
industry from the time when the rules were last revised. Since
that time, methods to deliver education have evolved in a number
of areas, particularly in the area of distance education. The In-
ternet has created opportunities for new delivery techniques and
also has provided new methods for advertising and enrolling stu-
dents.
The proposed amendments to the Career School and College
rules address these issues in order to remove unnecessary re-
quirements and streamline processes in the regulation of Texas
career schools and colleges. The proposed amendments com-
pletely implement the changes to the Act made by Senate Bills
280 and 1343, 78th Texas Legislature, Regular Session. These
changes are consistent with the Governor’s vision of limited and
efficient State government.
Generally, throughout the chapter the amendments change
references to "proprietary schools" to "career schools and
colleges," "correspondence" to "distance education," and "pro-
tection fund" to "trust account" to be consistent with legislative
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changes to the statute. The other specific amendments as well
as the reason and purpose of each is described as follows:
Section 807.5 regarding a school’s requirement to apply for an
exemption is repealed because it is now redundant of legislative
changes to the statute.
In §807.11, the amendment deletes the requirement for a surety
bond as legislative changes to the statute no longer require a
school to obtain a surety bond.
In §807.12, the amendment deletes the requirement for a surety
bond as legislative changes to the statute no longer require a
school to obtain a surety bond.
In §807.16, the amendment deletes requirements for a school to
offer associate degree programs, deferring to the authority of the
Texas Higher Education Coordinating Board.
In §807.17, the amendment deletes surety bond claims as a form
of penalty or sanction as legislative changes to the statute no
longer require a school to obtain a surety bond.
In §807.31, the amendment deletes the reference to bonding as
legislative changes to the statute no longer require a school to
obtain a surety bond.
In §807.33, the amendment requires new schools to submit a
projection of income in order to be assessed for the Tuition Trust
Account in accordance with legislative changes to the statute.
In §807.35, the amendment deletes the reference to bonding and
substitutes language that corresponds with legislative changes
to the statutory definition of a small school.
In §807.61, the amendment requires school directors to be
present the majority of the time the school is in operation so that
they are accessible to students.
In §807.65, the amendment deletes certain requirements for a di-
rector of degree programs, deferring to the authority of the Texas
Higher Education Coordinating Board.
In §807.103, the amendment deletes program requirements for
degree granting schools, deferring to the authority of the Texas
Higher Education Coordinating Board.
In §807.104, the amendment changes "program" to "course of
instruction" to make it clear that both programs and seminars
must comply with this section concerning penalties related to
courses of instruction.
In §807.144, the amendment requires enrollment agreements
for long-term seminars to facilitate investigations of student com-
plaints and compute refunds.
In §807.163, the amendments change references to "correspon-
dence" to "distance education" to be consistent with legislative
changes to the statute.
In §807.191, the amendments change references to "correspon-
dence" to "distance education" to be consistent with legislative
changes to the statute.
In §807.193, the amendments change references to "correspon-
dence" to "distance education" to be consistent with legislative
changes to the statute.
In §807.251, the amendment makes technical corrections to lan-
guage and adds the requirements for a teach-out from §807.252
for continuity.
In §807.252, the amendment changes references to "tuition
protection fund" to "tuition trust account" to be consistent with
legislative changes to the statute and clarifies the assessment
method for new schools. It also removes references to bonds
as legislative changes to the statute no longer require a school
to obtain a surety bond and deletes the requirements for a
teach-out which were moved to §807.251.
The recent legislative changes to the Act gave the Commission
the ability to issue cease and desist orders to schools that are
operating without a certificate of approval. The following new
rules are proposed as a new Subchapter R with the reason and
purpose of each described as follows:
Section 807.271, adds definitions used in the subsequent sec-
tions on cease and desist orders. This new subsection is added
as required by §132.306 of the Act.
Section 807.272 identifies the Executive Director of the Commis-
sion as the individual that may issue a statement of charges and
hearing notice for the issuance of a cease and desist order. This
new subsection is added as required by §132.306 of the Act.
Section 807.273 states the required contents of the statement of
charges and hearing notice. This new subsection is added as
required by §132.306 of the Act.
Section 807.274 states how the statement of charges and hear-
ing notice will be delivered. This new subsection is added as
required by §132.306 of the Act.
Section 807.275 allows for a mutual agreement to postpone a
hearing. This new subsection is added as required by §132.306
of the Act.
Section 807.276 states where and how the hearing will be con-
ducted. This new subsection is added as required by §132.306
of the Act.
Section 807.277 states the rules of evidence for the hearing.
This new subsection is added as required by §132.306 of the
Act.
Section 807.278 states conditions under which the hearing of-
ficer may be disqualified or withdraw. This new subsection is
added as required by §132.306 of the Act.
Section 807.279 states the hearing procedures. This new sub-
section is added as required by §132.306 of the Act.
Section 807.280 states the permissible conditions for the grant-
ing of a continuance of a hearing. This new subsection is added
as required by §132.306 of the Act.
Section 807.281 states how the hearing decision will be ren-
dered, becomes final and the procedures for appeal. This new
subsection is added as required by §132.306 of the Act.
Section 807.282 states the effect of the cease and desist order.
This new subsection is added as required by §132.306 of the
Act.
As required of certificate issuing state agencies by Chapter 2005
of the Government Code, the Commission’s minimum, maxi-
mum, and median times for processing applications from the
date the Commission received the initial applications to the date
of the final decision using the Commission’s performance in the
past 12 months are respectively as follows: The Original Certifi-
cate of Approval processing period is a maximum of 390 days, a
minimum of 2 days, and a median of 28 days. The Renewal Cer-
tificate of Approval processing period is a maximum of 212 days,
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a minimum of 2 days, and a median of 49 days. The Change of
Owner processing period is a maximum of 163 days, a minimum
of 2 days, and median of 49 days. The Representative process-
ing period is a maximum of 380 days, a minimum of 2 days, and
a median of 16 days. The Instructor processing period is a maxi-
mum of 143 days, a minimum of 2 days, and a median of 60 days.
The Director processing period is a maximum of 70 days, a mini-
mum of 2 days and a median of 23 days. The Director of Educa-
tion processing period is a maximum of 59 days, a minimum of
4 days and a median of 20 days. The data used to compile the
processing periods is based on a mail tracking system. Based
on limitations of the mail tracking system, the following qualifiers
are provided: processing periods of one day were excluded from
the calculations; in an indeterminate number of cases, the data
reflects total processing times irrespective of whether additional
information was needed to complete the applications; and errors
may exist due to processing and data base conversion complica-
tions. The processing periods provided in §807.6 were based on
a decrease in department staffing and an increase in the number
of applications needing to be processed.
Randy Townsend, Chief Financial Officer, has determined that
for each year of the first five years the rules will be in effect the
following statements will apply:
There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules;
There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rules;
There are no estimated losses or increases in revenue to the
state or local governments as a result of enforcing or administer-
ing the rules; and
There are no foreseeable implications relating to costs or rev-
enue to the state or local governments as a result of enforcing or
administering the rules.
Randy Townsend, Director of Finance, and Michael De Long,
Career Schools and Colleges Coordinator, have determined that
there will be an effect on small businesses and anticipated eco-
nomic costs to persons who are required to comply with the pro-
posed rule amendments and new rules. The Commission sub-
mitted policy concepts and a draft of the amended and new Ca-
reer School and College Rules to, as well as met with, the Career
School and College Workgroup, which included persons repre-
senting the interests of career schools and colleges. The pur-
pose of the Workgroup was to discuss issues pertaining to the
revisions of the rules and any costs incurred by the schools with
respect to the changes in the rules. Written and oral responses
were received on the draft and the concerns of career schools
and colleges were also discussed at a Workgroup meeting. Dur-
ing the drafting stage of the proposed rule amendments and new
rules, the Commission has worked with the career schools and
colleges to incorporate provisions to reduce the costs to small
businesses.
Furthermore, the Commission requested analysis from some ca-
reer schools and colleges to determine the costs of complying
with the amended and new rules and to determine whether ad-
verse economic effect would result. Factors will cause the es-
timates to vary, such as the resources available to the school,
the wage rate of the person performing the task, the size of the
school, and numerous other variables which will bear upon the
actual costs of compliance for a particular school. Incidental
costs such as postage and telephone calls are not included be-
cause of their minimal nature.
For rules that do not add requirements on schools but merely de-
tail how the schools should comply with the statute, there are no
costs other than those required by the statute. Those costs are
directly caused by the statute and not by any additional cost to
small businesses caused by the rules. For example, the statute
establishes a tuition trust account and states the method of fi-
nancing the account, the rules merely state some administrative
details.
With the exception of the rules listed in the chart below, the Com-
mission anticipates the changes to the rules will present no costs
other than those directly required by the statute.
Figure: 40 TAC Chapter 807--Preamble
The comparison between the costs estimated by the career
schools and colleges for small and large businesses is apparent
from the chart. For the costs which could not be estimated,
those costs for small businesses are estimated as equal to or
more than those costs of large businesses, due to the various
resources available to larger businesses.
The majority of currently approved career schools and colleges
are small businesses; however, many of these career schools or
colleges are not defined as "small career schools or colleges"
pursuant to §132.054 of the Act relating to the Small School Ex-
emption, which states that "The Commission may exempt small
career schools and colleges from any requirement of this chapter
to reduce the cost to small schools of receiving a certificate of ap-
proval." To lessen the costs on small businesses the Commission
will continue to use the waiver provisions in §807.4 which would
permit a school to request a waiver from all or part of these rules
upon a showing of good cause due to undue economic hardship.
The Commission intends to reduce the costs for small schools
and small businesses in complying with the rules whenever fea-
sible by applying §132.054 of the Act and §807.4 of the rules.
Mark Hughes, Director of Labor Market and Career Informa-
tion, has determined that there is no foreseeable negative im-
pact upon employment conditions in this state as a result of the
proposed rule amendments and new rules.
Michael De Long, Career Schools and Colleges Coordinator, has
determined that for each year of the first five years the rules are
in effect, the public benefit anticipated as a result of enforcing
the rules shall be to provide rules that are easier to understand
and follow, make the process simpler for current and prospective
school owners to obtain a certificate of approval and operate a
school in compliance with the Act. Local workforce areas may
experience economic benefits from increased training of quali-
fied workers and job seekers. Additionally, existing or emerging
businesses in the local areas will have the opportunity to access
a more qualified workforce. A more qualified workforce may pro-
vide businesses with increased efficiencies, lower costs, better
products and a growing customer base. The extent to which the
economies of local workforce development areas will be affected
by the changes in the Career Schools and Colleges Rules will
vary greatly across the state and will depend on such factors as
population, demographics, the technical experience of the exist-
ing workforce, the number of job seekers needing training and
access to training resources.
Coordination Activities: In the development of these rules for
publication and public comment, the Commission sought and
received the involvement of each of Texas’ twenty-eight Local
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Workforce Development Boards. The Commission provided pol-
icy concepts to the Boards for consideration and review pursuant
to Texas Labor Code Section 302.064 and the Commission’s
Resolution Regarding Board Coordination in Policy Development
adopted September 24, 2002. Prior and during this rulemaking
process, the Commission considered the Boards’ contributions.
In addition, the Commission held discussions with the Career
Schools and Colleges Workgroup and offered to present the pol-
icy concepts to the Workforce Leadership of Texas (WLT) Pol-
icy Committee regarding the development and implementation
of these rules.
Comments on the proposed rule amendments and new rules
may be submitted to John Moore, General Counsel, Texas
Workforce Commission, 101 East 15th Street, Room 608,
Austin, Texas, 78778-0001; telephone number (512) 463-3041;
facsimile number (512) 463-1426; e-mail address ruleandpol-
icy.comments@twc.state.tx.us. The Commission will hold a
public hearing if requested.
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §807.1, §807.2
The amendments are proposed under Texas Labor Code, Title
4, §301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administra-
tion of the Commission and compliance with Texas Education
Code, Chapter 132, Career Schools and Colleges, and particu-
larly §132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed amendments affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.1. Title and Purpose.
(a) These rules may be cited as the Career School and College
[Proprietary School] Rules.
(b) The purpose of these rules is to implement and interpret the
provisions of the Texas Education Code, Chapter 132, Career Schools
and Colleges [Proprietary Schools]. The Commission shall evaluate
each school according to the standards of practice set forth in the Act
and this chapter. The Commission will provide assistance, whenever
possible, in complying with this chapter.
§807.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.
(1) Academic quarter--A period of instruction that includes
at least ten weeks of instruction, unless otherwise approved by the
Commission.
(2) Academic semester--A period of instruction that
includes at least 15 weeks of instruction, unless otherwise approved
by the Commission.
(3) Accountant--An independent certified public accoun-
tant properly registered with the appropriate state board of accountancy.
(4) Act--Texas Education Code, Chapter 132, Career
Schools and Colleges [Proprietary Schools].
(5) Advertising--Any affirmative act designed to call atten-
tion to a school or program for the purpose of encouraging enrollment.
(6) Asynchronous distance education--Distance education
training that the Commission determines is not synchronous.
(7) Board--A local workforce development board as cre-
ated under the Workforce and Economic Competitiveness Act.
(8) Clock hour--Fifty minutes of instruction during a
60-minute period.
(9) Commission--The Texas Workforce Commission.
(10) Coordinating Board--The Texas Higher Education
Coordinating Board.
(11) Distance education [Correspondence] course--Either
[Distance education, either] a seminar or a program[,] that is offered
to non-residence school students via correspondence or other media
from a remote site on a self-paced schedule, excluding programs using
interactive instruction.
(12) Distance education[Correspondence] school--A
school that offers only distance education[correspondence] courses.
(13) Course of instruction--A program or seminar.
(14) Employment--A graduating or graduate student’s em-
ployment in the same or substantially similar occupation for which the
student was trained.
(15) Good reputation--A person is considered to be of good
reputation if the person:
(A) has never been convicted of a felony related to the
operation of a school, and the person has been rehabilitated, includ-
ing completion of parole or probation, from any other convictions that
would constitute risk of harm to the school or students as determined
by the Commission;
(B) has never been successfully sued for fraud or decep-
tive trade practices within the last 10 years;
(C) does not own a school currently in violation of legal
requirements, has never owned a school with repeated violations, and
has never owned a school that closed with violations including, but not
limited to, unpaid refunds; and
(D) has not knowingly falsified or withheld information
from the Commission.
(16) Job placement--An affirmative effort by the school to
assist the student in obtaining employment in the same or substantially
similar stated occupation for which the student was trained.
(17) Master student registration list--A comprehensive list
with an entry made for any person who signs an enrollment agreement,
makes a payment to attend the school, or attends a class. The entry
shall be made on the date the first of these events occurs.
(18) Program--A sequence of approved subjects offered by
a school that teaches skills and fundamental knowledge required for
employment in the stated occupation.
(19) Reimbursement contract basis--A school operating, or
proposing to operate, under a contract with a state or federal entity in
which the school receives payment upon completion of the training.
(20) Residence school--A school that offers at least one
program that includes classroom instruction or synchronous distance
education.
(21) School--A "career school or career college," ["propri-
etary school,"] as defined in the Act, that includes each location where
courses of instruction shall be offered.
(22) Secondary education--Successful completion of pub-
lic, private, or home schooling at the high school level or obtainment
of a recognized high school equivalency credential.
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(23) Seminar--A course of instruction that enhances a stu-
dent’s career, as opposed to a program that teaches skills and funda-
mental knowledge required for a stated occupation. A seminar may
include a workshop, an introduction to an occupation or cluster of oc-
cupations, a short course that teaches part of the skills and knowledge
for a particular occupation, language training, continuing professional
education, and review for postsecondary examination.
(24) Seminar school--A school that offers only seminars.
(25) Small school--A "small career school or college" as
defined in the Act.
(26) Stated occupation--An occupation for which a pro-
gram is offered that:
(A) is recognized by a state or federal law or by a state
or federal agency as existing or emerging;
(B) is in demand; and
(C) requires training to achieve entry-level proficien-
cies.
(27) Student--Any individual solicited, enrolled, or trained
in Texas by a school.
(28) Subject--A component of a program that includes spe-
cific content designed to advance the practical skills and knowledge
necessary to prepare a student for employment in the stated occupa-
tion. A subject in a school is similar to a course at a community or
technical college.
(29) Suspension of enrollments--A Commission sanction
that requires the school to suspend enrollments, re-enrollments, adver-
tising, and solicitation, and to cease, in any way, advising prospective
students, either directly or indirectly, of the available courses of instruc-
tion.
(30) Synchronous distance education--The Commission
may determine distance education to be synchronous under the
following conditions:
(A) The training is conducted simultaneously in real
time, or the training is conducted so that the manner of delivery
ensures that even if the instructor and student are separated by time,
the clock hours of instruction that the student experiences can be
determined; and
(B) There is consistent interaction between the stu-
dent(s) and the instructor on a schedule that includes a definite time
for completion of the program and periodic verifiable student comple-
tion/performance measures that allow the application of the progress
standards of Subchapter K and attendance standards of Subchapter L
of this chapter.
(31) Tour--An inspection of the facilities and equipment
pertaining to a course of instruction.
(32) Week--Seven consecutive calendar days.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
40 TAC §807.5
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Workforce Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under Texas Labor Code, Title 4,
§301.0015 and §302.002(d), which provide the Texas Workforce
Commission with the authority to adopt, amend, or repeal such
rules as it deems necessary for the effective administration of
the Commission and compliance with Texas Education Code,
Chapter 132, Career Schools and Colleges, and particularly
§132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed repeal affects the Texas Labor Code, Title
4, §301.0015 and §302.002(d), and Texas Education Code,
Chapter 132, Career Schools and Colleges.
§807.5. Exemptions.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER B. CERTIFICATES OF
APPROVAL
40 TAC §§807.11, 807.12, 807.16, 807.17
The amendments are proposed under Texas Labor Code, Title
4, §301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administra-
tion of the Commission and compliance with Texas Education
Code, Chapter 132, Career Schools and Colleges, and particu-
larly §132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed amendments affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.11. Original Approvals.
A complete application for an original certificate of approval shall con-
sist of the following:
(1) a completed application form provided by the Commis-
sion;
[(2) a properly executed school bond;]
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(2) [(3)] complete and correct financial statements, as spec-
ified in this chapter, demonstrating the school is financially stable and
capable of fulfilling its commitments for training;
(3) [(4)] the application fee as specified in this chapter; and
(4) [(5)] any other revisions or evidence necessary to bring
the school’s application for approval to a current and accurate status as
requested by the Commission.
§807.12. Renewal.
(a) For small schools, the certificate of approval shall be re-
newed at least every three years, or more frequently as determined by
the Commission. A complete application for renewal of a certificate of
approval shall consist of the following:
[(1) a properly executed school bond continuation certifi-
cate;]
(1) [(2)] complete and correct annual financial statements,
as specified in this chapter, demonstrating the school is financially sta-
ble and capable of fulfilling its commitments for training;
(2) [(3)] the renewal fee and the fee for the tuition trust
account [protection fund], if applicable, specified in this chapter; and
(3) [(4)] any other revisions or evidence necessary to bring
the school’s application for approval to a current and accurate status as
requested by the Commission.
(b) For all other schools, the certificate of approval shall be
renewed annually. A complete application for renewal of a certificate
of approval shall consist of the following:
(1) a completed application for renewal form provided by
the Commission;
[(2) a properly executed school bond;]
(2) [(3)] complete and correct annual financial statements
for the most recent fiscal year demonstrating the school is financially
stable and capable of fulfilling its commitments for training;
(3) [(4)] the renewal fee and the fee for the tuition trust
account [protection fund], if applicable, specified by this chapter; and
(4) [(5)] any other revisions or evidence necessary to bring
the school’s application for approval to a current and accurate status as
requested by the Commission.
(c) The effective, expiration, and issuance dates are indicated
on the certificate of approval. The Commission may reflect the date of
renewal as the date following the date of expiration of the prior certifi-
cate of approval, if the school submitted a timely request for renewal
and met all of the requirements contained in this chapter for renewal.
(d) The complete renewal application shall be postmarked on
or before the due date as indicated in the Act.
§807.16. Associate Degrees.
(a) If a school desires authorization to grant associate degrees,
the school shall make application to the Coordinating Board. [and
have:]
[(1) a current certificate of approval from the Commission;
]
[(2) an accreditation by an agency or association recog-
nized by the United States Secretary of Education;]
[(3) a history of conducting classes for the past two years
in Texas and compliance with the Act as a non-degree-granting school;
and]
[(4) an ability to fully operate as a degree granting school
in compliance with the Coordinating Board’s requirements.]
[(b) A certified and accredited branch campus of a fully and
separately accredited school approved to grant a degree in Texas may
apply to grant the same degree, provided that the branch campus is also
in compliance with all other minimum standards, except for the history
of conducting classes for the past two years.]
(b) [(c)] The Commission may recognize the authorization to
grant degrees upon receipt of a copy of the letter of authorization issued
by the Coordinating Board.
§807.17. Penalties and Sanctions Regarding Schools.
The Commission may impose penalties or sanctions for violations of
the Act or this chapter, including:
(1) collecting a late renewal fee from the school;
(2) denying the school’s application for a certificate of ap-
proval;
(3) revoking the school’s certificate of approval;
(4) placing restrictions on the school’s certificate of ap-
proval;
(5) denying, suspending, or revoking the registration of the
school’s representatives;
[(6) filing a claim against the school’s surety bond;]
(6) [(7)] collecting a late refund penalty from the school;
(7) [(8)] assessing an administrative penalty;
(8) [(9)] applying for an injunction against the school;
(9) [(10)] asking the Attorney General to collect a civil
penalty from any person who violates the Act or this chapter;
(10) [(11)] ordering a peer review of the school;
(11) [(12)] revoking a program approval;
(12) [(13)] denying a program approval;
(13) [(14)] requiring full or partial refunds to students for
program violations or deficiencies;
(14) [(15)] suspending the admission of students to the
school;
(15) [(16)] charging the school an investigation fee to re-
solve a complaint against the school; and
(16) [(17)] charging the school interest and penalties on
late payments of fee installments.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
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SUBCHAPTER C. FINANCIAL REQUIRE-
MENTS
40 TAC §§807.31, 807.33, 807.35
The amendments are proposed under Texas Labor Code, Title
4, §301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administra-
tion of the Commission and compliance with Texas Education
Code, Chapter 132, Career Schools and Colleges, and particu-
larly §132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed amendments affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.31. Definitions Relating to Financial Requirements.
The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates oth-
erwise.
[(1) Alternative bonding--A situation in which the school’s
bond amount exceeds the highest amount of unearned tuition as shown
on the unearned tuition affidavit.]
(1) [(2)] GAAP--Generally Accepted Accounting Princi-
ples.
(2) [(3)] GAAS--Generally Accepted Auditing Standards.
(3) [(4)] Sworn statement--A notarized statement including
the following language: "I swear or affirm that the information in these
statements is true and correct to the best of my knowledge."
(4) [(5)] Unearned tuition affidavit--A statement of the
highest amount of unearned tuition at any time during the most recent
fiscal year, the projected highest unearned tuition at any time during
the next fiscal year, and the gross amount minus refunds of student
tuition and fees earned during the fiscal year in all programs approved
under the Act.
§807.33. Financial Requirements for Original Approvals.
(a) The prospective owner shall furnish the Commission with
the following:
(1) for a school owned by a sole proprietor, a reviewed per-
sonal balance sheet with notes that disclose the amount of payments for
the next five years to meet debt agreements as required by GAAP; or
(2) for all other ownership structures, an audited balance
sheet consistent with GAAP and GAAS and certified by an accountant.
(b) The school shall submit a balance sheet, a list of the ex-
pected school-related expenses for the first three months of operation
of the school, and a sworn statement signed by the owner affirming the
availability of sufficient cash to cover projected expenses at the date of
licensure. A school currently operating, or proposing to operate, on a
reimbursement contract basis may request a waiver of this section from
the Commission. Projected expenses may include the following:
(1) employee salaries, listed by position title, including
withholding, unemployment taxes, and any other related expenses;
(2) lease payments for equipment listed by the name of the
equipment;
(3) lease payments for facilities;
(4) accounting, legal, and other specifically identified pro-
fessional fees; and
(5) an estimate of other expenses such as advertising,
travel, textbooks, office supplies, classroom supplies, printing,
telephone, utilities, taxes, and sales commissions.
(c) The school shall submit a projection of the gross amount
of tuition and fees to be collected during each of the first two years of
operation.
(d) [(c)] The prospective owner shall also furnish such other
evidence as may be deemed appropriate by the Commission to establish
financial stability.
§807.35. Financial Requirements for Renewal.
(a) A school shall submit annual financial statements as set
forth in this section that shall be:
(1) audited by an accountant and consistent with GAAP;
(2) reviewed by an accountant and consistent with GAAP
(except for the first renewal, which must be audited or compiled); or
(3) compiled by an accountant, containing an unearned tu-
ition affidavit and at least one note disclosing the current and long-term
liabilities. This note shall be similar to that required by GAAP for re-
viewed and audited statements. Compiled statements are acceptable
under the following conditions:
(A) the gross annual revenue from student tuition and
fees, less refunds, is less than or equal to $100,000, or [is $50,000 or
less];
(B) the courses of instruction are less than one month
in length.[; or]
[(C) the school maintains alternative bonding.]
(b) Each school shall furnish financial statements in associa-
tion with an accountant annually and not later than 180 days from the
close of the school’s fiscal year. These statements shall include the fol-
lowing:
(1) balance sheet;
(2) statement of results of operation, which includes a
statement of income and retained earnings;
(3) statement of cash flows; and
(4) the gross amount minus refunds of annual student tu-
ition and fees for each school, separated from other revenues unrelated
to training.
(c) A school with a gross annual revenue from student tuition
and fees, less refunds, less than or equal to $100,000 [An alternative
bonded school] may submit all of the following in lieu of the financial
statements required in this section:
(1) an unearned tuition affidavit;
(2) a copy of the annual income tax form filed specifically
for the business; and
(3) an owner’s sworn statement certifying that the unearned
tuition affidavit and the copy of the annual income tax form are true and
correct.
(d) A school that is a subsidiary of a corporation may submit,
in lieu of the statements required in this section, the annual audited
financial statements of the parent corporation provided that:
(1) said statements are accompanied by an audited list of
any student tuition refunds payable by the subsidiary school at the
close of its fiscal year. The statements shall also be accompanied by an
owner’s sworn statement reflecting the gross amount minus refunds of
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student tuition and fees earned during the fiscal year on all programs
approved under the Act; and
(2) the parent corporation ensures that each student
enrolled in the subsidiary school receives either the training agreed
upon or a refund as provided in the Act, and submits either a certified
resolution of its board of directors to this effect or any other evidence
as deemed appropriate by the Commission to establish financial
responsibility by the parent corporation.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER E. SCHOOL DIRECTOR AND
ADMINISTRATIVE STAFF
40 TAC §807.61, §807.65
The amendments are proposed under Texas Labor Code, Title
4, §301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administra-
tion of the Commission and compliance with Texas Education
Code, Chapter 132, Career Schools and Colleges, and particu-
larly §132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed amendments affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.61. School Director Requirements.
(a) Each school shall designate one person as the school direc-
tor.
(b) A person may not concurrently serve as a school director
for more than one school.
(c) A school director must be physically present at the
school’s location for a majority of the time the school is open for
regular operation.
§807.65. Director of Degree Programs Requirements.
(a) A school with a degree program shall have a director of the
degree programs as required by the Coordinating Board. [The Com-
mission shall grandfather schools from meeting the director of degree
programs requirements contained in this section for a particular director
of degree programs provided that the school has submitted the applica-
tion for approval of the director of degree programs to the Commission
prior to the effective date of this section and the application results in
approval by the Commission.]
(b) A director of degree programs shall be of good reputation.
[and have:]
[(1) a master’s degree with three years of work-related or
administrative experience within the ten years immediately preceding
employment by the school; or]
[(2) a bachelor’s degree with five years of work-related or
administrative experience within the ten years immediately preceding
employment by the school.]
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER G. COURSES OF
INSTRUCTION
40 TAC §807.103, §807.104
The amendments are proposed under Texas Labor Code, Title
4, §301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administra-
tion of the Commission and compliance with Texas Education
Code, Chapter 132, Career Schools and Colleges, and particu-
larly §132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed amendments affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.103. Program Requirements for Degree Granting Schools.
A school shall provide evidence to the Commission that they are au-
thorized by the Coordinating Board to offer degree programs.
[(a) The quality, content, and sequence of each subject or pro-
gram shall be appropriate for the purpose of the school and shall be
such that the school may reasonably and adequately achieve the stated
objectives of the subject or program by providing graduates of these
programs with marketable skills.]
[(b) Prior to graduation students shall demonstrate the attain-
ment of advanced skills as appropriate to the degree.]
[(c) At least 95% of the subjects required for each degree shall
be offered in organized classes.]
[(d) A school may contract with another school for the instruc-
tion of general education or applied foundation courses if the Coordi-
nating Board has approved that contract.]
§807.104. Penalties Relating to Courses of Instruction.
(a) If an approved course of instruction [program] is discon-
tinued for any reason, the Commission shall be notified within 72 hours
of discontinuance and furnished with the names and addresses of any
students who were prevented from completion of the course of instruc-
tion [program] due to discontinuance. Should the school fail to make
arrangements satisfactory to the students and the Commission for the
completion of the course of instruction [program], the full amount of all
tuition and fees paid by the students are then due and refundable. Any
course of instruction [program] discontinued will be removed from the
list of approved courses of instruction [programs].
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(b) The Commission may suspend enrollments in a particu-
lar course of instruction [program] at any time the Commission finds
cause. For purposes of this subsection, cause includes, but is not lim-
ited to:
(1) inadequate instruction;
(2) unapproved or inadequate curriculum;
(3) inadequate equipment; or
(4) inadequate facilities.
(c) If a school begins teaching a course of instruction [pro-
gram] or revised course of instruction [program] that has not been ap-
proved by the Commission, the Commission may require the school to
refund to the enrolled students all or a portion of the tuition fees.
(d) If upon review and consideration of an original, renewal,
or revised application for course of instruction [program] approval, the
Commission determines that the applicant fails to meet the require-
ments in the Act or this chapter, the Commission shall notify the school,
setting forth in writing the reasons for the denial. This may include
summaries of peer evaluations from both educators and employers of-
fering similar courses of instruction [programs].
(e) The Commission may revoke approval of a school’s course
of instruction [program] at any time the Commission finds cause. For
purposes of this subsection, cause includes, but is not limited to:
(1) any statement contained in the application for the
course of instruction [program] approval which is untrue;
(2) the school’s failure to maintain the instructors, facili-
ties, equipment, or courses of instruction [programs], or course of in-
struction [program] outcomes on the basis of which approval was is-
sued;
(3) advertising made on behalf of the school which is false,
misleading, or deceptive, including those that use the word "associate"
to describe a degree other than those approved by the Coordinating
Board;
(4) courses of instruction [programs] without clearly stated
limited transferability if there are no articulation agreements with other
postsecondary institutions in the same geographic area;
(5) courses of instruction [programs] for which financial
aid is advertised but is not available;
(6) repeated violations by the school that negatively impact
the quality of a particular course of instruction [program]; or
(7) violations by the school of any applicable provision of
the Act or this chapter.
(f) A school whose course of instruction [program] approval is
denied or revoked shall have the right to appeal. The Commission will
conduct hearings in accordance with Commission policies and proce-
dures applicable to the appeal.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004




The amendments are proposed under Texas Labor Code, Title
4, §301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administra-
tion of the Commission and compliance with Texas Education
Code, Chapter 132, Career Schools and Colleges, and particu-
larly §132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed amendments affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.144. Enrollment Agreement.
(a) A school does not need an enrollment agreement to enroll
a student in a seminar that will be completed within three consecutive
calendar days.
(b) For distance education [correspondence] schools, the en-
rollment agreement shall specify the amount of time allotted to the stu-
dent to complete the program.
(c) A school shall submit an enrollment agreement to the Com-
mission for approval.
(d) A school shall use only an approved enrollment agreement
to enroll students.
(e) The executed enrollment agreement shall include, but is not
limited to, the following:
(1) full and correct name and location of the school;
(2) program title, tuition, fees, reasonable estimate cost of
books and supplies, any other expenses, total cost of the program, items
subject to cost change, method of payment and payment schedule, dis-
closure statement if interest is charged on more than three payments,
and detachable buyer’s right to cancel if enrollment is procured off
campus;
(3) date training is to begin and program length;
(4) name, address, and signature of the student;
(5) statement by the school that the student will receive a
copy of the school enrollment agreement and catalog at the time of
signing by the student;
(6) cancellation and refund policy; and
(7) a Federal Trade Commission statement for holder in
due course, unless no loans, grants, or installment payments are in-
volved.
(f) The school shall provide a notice of cancellation, attached
to the enrollment agreement, for any student enrolled off the school
premises. The notice shall:
(1) be in duplicate;
(2) be easily detachable;
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(3) be printed in boldface type, with a minimum font of 10
point;
(4) contain the date of the enrollment agreement, name and
address of school, the date on which the statutory 72-hour cancellation
privilege will expire, and any other provisions as determined by the
Commission;
(5) be printed in the same language as used in the enroll-
ment agreement; and
(6) be in such a form that can be used by the student to
notify the school of the student’s desire to cancel by dating, signing,
and mailing or otherwise delivering the form to the school’s address
shown.
(g) A copy of the enrollment agreement form shall be given to
the student and a copy maintained as a part of the student’s file.
(h) The Commission may permit a school to submit an abbre-
viated enrollment agreement for students enrolled on a reimbursement
contract basis.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER K. PROGRESS STANDARDS
40 TAC §807.163
The amendments are proposed under Texas Labor Code, Title
4, §301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administra-
tion of the Commission and compliance with Texas Education
Code, Chapter 132, Career Schools and Colleges, and particu-
larly §132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed amendments affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.163. Progress Requirements for Distance Education [Corre-
spondence] Schools.
(a) Distance education [Correspondence] schools shall evalu-
ate progress as the school receives each lesson assignment. The school
shall maintain the record of progress on forms approved by the Com-
mission. Forms shall include:
(1) the date course materials are mailed to the student;
(2) the date the lesson assignment is received from the stu-
dent;
(3) the grade on a per-lesson basis;
(4) the instructor’s name;
(5) the date graded assignments are returned to the student;
and
(6) the final grade for the program with completion date
indicated.
(b) If at the end of the time period specified in the enrollment
agreement, the student has not completed the program, the student’s
enrollment shall be terminated.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER M. CANCELLATION AND
REFUND POLICY
40 TAC §§807.191, 807.193, 807.194
The amendments are proposed under Texas Labor Code, Title
4, §301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administra-
tion of the Commission and compliance with Texas Education
Code, Chapter 132, Career Schools and Colleges, and particu-
larly §132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed amendments affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.191. Right to Cancel after Tour.
(a) Distance education [Correspondence], combination dis-
tance education-residence [correspondence-residence], and seminars
are not required to provide the student a tour.
(b) Any potential student who has not been provided the op-
portunity to tour the school facilities and inspect the equipment before
signing an enrollment contract has an additional three days, excluding
Saturdays, Sundays, and legal holidays, following a tour and inspection
to cancel enrollment and request a full refund of any money paid to the
school and release from all obligations. The student shall sign and date
an acknowledgement form certifying the completion of the tour.
§807.193. Refund Requirements for Residence Schools.
(a) Students are entitled to a full refund for classes attended if
the school does not provide a class with:
(1) an approved instructor;
(2) an instructor for whom an application has been properly
submitted to the Commission; or
(3) a temporary instructor for whom the school submitted
notice to the Commission.
(b) If a class has no instructor for more than one class period,
students are entitled to a full refund for each such class attended.
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(c) The length of a program, for purposes of calculating re-
funds owed, is the shortest scheduled time period in which the program
may be completed by continuous attendance of a full-time student.
(d) A school shall calculate refunds for students based upon
scheduled hours of classes through the last date of attendance. A school
shall not count leaves of absence, suspensions, school holidays, days
when classes are not offered, and summer vacations for purposes of
calculating a student’s refund.
(e) For all schools other than distance education [corre-
spondence], combination distance education-residence [correspon-
dence-residence], and seminars, a student may cancel enrollment,
request a full refund, and request a release from any obligations to
the school within three days, excluding Saturdays, Sundays and legal
holidays following:
(1) the first day of the student’s scheduled classes if the stu-
dent is not provided an opportunity to tour the school facilities, which
includes inspection of equipment, before signing an enrollment con-
tract; or
(2) the day the tour of the school facilities, including in-
spection of the equipment, is completed, when provided before the first
day of the student’s scheduled classes.
§807.194. Penalties Relating to Refunds.
(a) A penalty shall be paid on any refund not consummated
in a timely manner as required by the Act. The penalty assessment
shall begin on the first day following the expiration of the statutorily
defined refund period and end on the day preceding the date the refund
is consummated.
(b) Penalties assessed on late refunds for grants shall be paid
to the tuition trust account [protection fund] if the amount is $15 or
less. Any other penalty assessed on a school’s late payment of student
refunds shall be disbursed in the following order of priority:
(1) to the student’s account at a lending institution for the
balance of principal and interest on the student loan;
(2) to the student for tuition and fees paid directly by the
student; and
(3) to the tuition trust account [protection fund] for any re-
maining balance of assessed penalty.
(c) If the Commission determines that the method used by the
school to calculate refunds is in error or the school does not routinely
pay refunds within the time required by the Act, the school shall sub-
mit an audited report conducted by an accountant of the refunds due
former students that includes any penalty due as specified in the Act.
An audit opinion letter shall accompany a schedule of student refunds
due, which discloses the following information for the four years prior
to the date of the Commission’s request:
(1) student information, including name, address, and so-
cial security number;
(2) pertinent dates, including last date of attendance and
date of termination; and
(3) refund information, including amount of refund with
principal, penalty, and any balance due separately stated, payee, and
date and check number of payment if payment has been made.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER Q. CLOSED SCHOOLS
40 TAC §807.251, §807.252
The amendments are proposed under Texas Labor Code, Title
4, §301.0015 and §302.002(d), which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary for the effective administra-
tion of the Commission and compliance with Texas Education
Code, Chapter 132, Career Schools and Colleges, and particu-
larly §132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed amendments affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.251. School Closures.
(a) The Commission may declare a school to be closed when:
(1) written notification is received by the Commission from
the school owner stating the school will close;
(2) Commission [staff] determines that the school facility
has been vacated without prior notification of a change of address given
to the Commission;
(3) an owner with multiple school locations transfers all
students from one school location to another school location;
(4) the school dismisses all students, contrary to the
school’s class schedule as printed in the school catalog; or
(5) the school fails to maintain the faculty, facilities, equip-
ment, or courses of instruction [programs] on the basis for which ap-
proval was issued.
(b) After the Commission determines that a school will close
or is [has] closed, the Commission will attempt to notify students con-
cerning their options to accept a teach-out [program] or to receive a
proportional tuition refund based on available funds. Notification to
students may include constructive notice in news media, student meet-
ings, or mailings to students.
(c) Each teach-out requires approval of the Commission to
determine whether the course of instruction is available, reasonable,
and comparable with the course of instruction of the closed school.
The teach-out is subject to the following conditions:
(1) Transfers of students from a closed school to another
school under the same ownership shall not constitute a teach-out.
(2) In order to be eligible for a teach-out, students shall
submit a signed statement of acceptance to the teach-out school by the
deadline as established by the Commission.
(3) The school offering the teach-out shall give credit for
all comparable training received at the closed school, as determined
by the Commission.
§807.252. Tuition Trust Account [Protection Fund].
(a) In a year in which the Commission determines it is neces-
sary to charge a fee under §132.2415(b) of the Act, each school shall
29 TexReg 618 January 23, 2004 Texas Register
make a payment to the tuition trust account at the time the school re-
newal fee is paid. [Each school shall make a payment to the tuition
at the time the school renewal fee is paid. The accrued balance is the
remaining balance of the tuition protection fund less the sum of the
amount of unpaid student refunds and teach-out claims not yet dis-
bursed from the tuition protection fund. The amount in the tuition pro-
tection fund, as provided in the Act, is the accrued balance as described
herein.]
(b) The amount in the tuition trust account, as provided in the
Act, is an accrued balance. The accrued balance is the cash balance
of the tuition trust account less the sum of the accrued liabilities from
unpaid student refunds and teach-out claims.
(c) [(b)] Disbursements shall be made from the tuition trust
account [protection fund] for student refunds and reimbursable teach-
out expenses incurred during each 12-month period ending August 31,
and shall be:
(1) made first for student refunds in accordance with
§132.2415(d) of the Act [on a proportional basis];
(2) disbursed for reimbursable teach-out expenses based
upon remaining funds; and
(3) calculated after [anticipated bond funds and] other
funding sources have been determined.
[(c) Each teach-out program requires approval of the Commis-
sion to determine whether the program is available, reasonable, and
comparable with the program of the closed school. The teach-out pro-
gram is subject to the following conditions:]
[(1) Transfers of students from a closed school to another
school under the same ownership shall not constitute a teach-out pro-
gram.]
[(2) In order to be eligible for a teach-out program, students
shall submit a signed statement of acceptance to the teach-out school
by the deadline as established by the Commission.]
[(3) The teach-out school shall give credit for all compara-
ble training received at the closed school, as determined by the Com-
mission.]
(d) Following the graduation or termination of the students
from the teach-out school, the teach-out school shall determine actual
expenses and submit a claim for reimbursement to the Commission on
or before the date provided in the application packet. The teach-out
school shall:
(1) not claim expenses for facilities, equipment, utilities,
or other items which were owned, rented, used, or otherwise obligated
by the school prior to the Commission’s approval of the teach-out pro-
gram, even though such items may be used for the teach-out program;
(2) be limited to expenses for tuition and fees that are non-
recoverable from all financial resources, including grants and loans;
and
(3) ensure that the sum of the tuition and fees paid to the
student’s account at the closed school and the teach-out school is the
lesser amount the student would have been charged for the complete
program at the closed school or the teach-out school.
(e) For schools in their first two years of operation that have
not been required to furnish financial statements to comply with
§807.35(b), the payment to the tuition trust account shall be calculated
at the rate determined by the Commission using the projected gross
amount of tuition and fees, as required in §807.33(c) of this chapter,
to be charged by the school for the year in which the payment is
collected. Once the school has submitted the actual amount of tuition
and fees collected by the school in compliance with §807.35(b)
of this chapter, the Commission shall reconcile the projected and
actual amounts of tuition and fees collected. Upon reconciliation, the
Commission shall determine if the school is entitled to a refund or
must pay an additional amount to the tuition trust account.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER R. CEASE AND DESIST
ORDERS
40 TAC §§807.271 - 807.282
The new rules are proposed under Texas Labor Code, Title 4,
§301.0015 and §302.002(d), which provide the Texas Workforce
Commission with the authority to adopt, amend, or repeal such
rules as it deems necessary for the effective administration of
the Commission and compliance with Texas Education Code,
Chapter 132, Career Schools and Colleges, and particularly
§132.021, which authorizes the Commission to adopt rules
necessary to carry out this chapter.
The proposed new rules affect the Texas Labor Code, Title 4,
§301.0015 and §302.002(d), and Texas Education Code, Chap-
ter 132, Career Schools and Colleges.
§807.271. Definitions Relating to Cease and Desist Orders.
The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates oth-
erwise.
(1) Hearing--hearing is an informal, orderly, and readily
available proceeding held before an impartial hearing officer. At hear-
ing, a party may present evidence to show that the request for the is-
suance of a cease and desist order should be granted or denied.
(2) Hearing officer--hearing officer is a Commission em-
ployee designated to conduct a fair hearing and issue written findings
of fact, conclusions of law and an administrative decision concerning
the request for the issuance of a cease and desist order.
(3) Party--the person or Commission, with the right to par-
ticipate in the hearing authorized by the Act.
(4) Person--Any individual, firm, partnership, association,
corporation or other private entity or combination that is allegedly op-
erating a career school or college without a certificate of approval is-
sued by the Commission under the Act.
§807.272. Statement of Charges and Notice of Hearing on Cease and
Desist Orders.
Upon application by the staff of the Commission, if it is believed a
person is operating a career school or college without a certificate of
approval in violation of §132.151 of the Act, the Executive Director
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may issue a statement of charges and notice of hearing to consider the
issuance of a cease and desist order.
§807.273. Contents of Statement of Charges and Notice of Hearing.
The statement of charges and notice of hearing issued by the Executive
Director must contain the following information:
(1) the name and last known address of the person against
whom the order may be entered;
(2) a short and plain statement of the reasons the Commission
believes the person is operating a career school or college without a
certificate of approval;
(3) a copy of the Commission’s Career School and College
Rules, Title 40, Chapter 807 of the Administrative Code; and
(4) the date, time and location of the hearing.
§807.274. Service of Statement and Charges and Hearing Notice for
the Issuance of Cease and Desist Orders.
The statement of charges and notice of hearing to consider a cease
and desist order shall be served by Certified Mail, Return Receipt Re-
quested, on the person against whom the order may be entered. Notice
is presumed received 5 days from the date it is mailed by the Executive
Director.
§807.275. Agreements to Hold the Hearing at a Later Date.
Agreements to hold the hearing at a later date must be mutual, in writ-
ing and submitted to the designated hearing officer no later than 2 days
prior to the date of the scheduled hearing.
§807.276. Hearing.
(a) The hearing for consideration of the issuance of a cease
and desist order shall be held in person before a hearing officer ap-
pointed by the Commission and conducted in Austin, Texas.
(b) At the hearing, the Commission shall present evidence in
support of its request for the issuance of the cease and desist order
demonstrating that the person is operating a career school or college
without a certificate of authority.
(c) The person or the person’s hearing representative may
present evidence to rebut the Commission’s request for the issuance
of the cease and desist order.
§807.277. Evidence.
(a) Evidence Generally. The parties are not bound by techni-
cal rules of evidence. Evidence will be admitted and given probative
effect if it possesses probative value and is relevant as determined by
the hearing officer.
(b) Exchange of Documentary Evidence. Any documentary
evidence to be presented during the hearing shall be exchanged with
all parties with a copy to the hearing officer 5 days in advance of the
hearing. A party has the right to review, upon request, any documen-
tary materials submitted to or by the hearing officer.
(c) Stipulations. The parties, with the consent of the hearing
officer, may agree in writing to the facts involved.
(d) Discovery. The hearing officer may order other forms of
discovery deemed appropriate.
(e) Experts and Evaluations. The hearing officer may order,
on its own motion or at a party’s request and expense, if relevant
and useful, an independent expert or a professional evaluation from
a source satisfactory to the parties and the Commission.
(f) Ex parte communications. Private (ex parte) communica-
tions of information, whether oral or written, about the substantive is-
sues concerning the hearing are allowed only if the substance is shared
with all parties. The hearing officer will provide all parties with the
oral or written information.
(g) Confidential information. Statutorily confidential infor-
mation shall be protected in accordance with state and federal law.
§807.278. Hearing Officer Disqualification and Withdrawal.
(a) A hearing officer is disqualified if the hearing officer di-
rectly participated in the recommendation to set the hearing to consider
the issuance of a cease and desist order. The hearing officer partici-
pated if the hearing officer:
(1) reviewed either the file or a summary of it to assist in
making the recommendation; or
(2) has a personal interest in the outcome of the hearing.
(b) The hearing officer may withdraw from the hearing to
avoid the appearance of impropriety or partiality. Upon withdrawal,
the Commission will select an alternate hearing officer.
§807.279. Hearing Procedure.
(a) General Procedure. All hearings shall be conducted infor-
mally and in such manner as to ascertain the substantial rights of the
parties. The hearing officer shall develop the evidence. All issues rel-
evant to the request for the issuance of a cease and desist order shall
be considered and addressed.
(1) Presentation of Evidence. When a party appears, the
hearing officer shall place the party and any witnesses under oath, ex-
amine such party and the party’s witnesses, if any, and allow presenta-
tion of witnesses and other evidence by each party as may be pertinent.
(2) Cross-Examination. The parties, witnesses and evi-
dence are subject to cross-examination by the other parties or the hear-
ing officer. A party has the right to object to and confront evidence
offered at hearing by the hearing officer or the other parties.
(3) Additional Evidence. The hearing officer, with or with-
out notice to any of the parties, may request, receive and enter into the
record such additional evidence as necessary for a full and fair hearing
on the matter, provided that a party shall be given an opportunity to
rebut such evidence if it is to be used against the party’s interest.
(b) Hearing Representative. Each party may authorize a hear-
ing representative to assist in presenting the argument and evidence of
the party. A hearing representative is any individual authorized by a
party who assists the party in presenting its argument and evidence.
(c) Records.
(1) The hearing shall be tape-recorded and the hearing
record will include the audio-tape of the proceeding and any relevant
evidence relied on by the hearing officer in reaching the decision,
including any electronic printouts.
(A) A party may request a copy of the audio-taped hear-
ing at no cost.
(B) A party requesting a transcript of a proceeding must
pay the cost of transcription.
(2) The hearing record must be maintained as long as re-
quired by federal or state law.
§807.280. Continuance of Hearing.
(a) A continuance of a hearing may be ordered at the discre-
tion of the hearing officer if:
(1) there is insufficient evidence upon which to make a
decision;
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(2) a party needs additional time to examine evidence pre-
sented at the hearing;
(3) the hearing officer considers it necessary to consult ad-
ditional sources for information or testimony; or
(4) any other reason deemed appropriate by the hearing
officer.
(b) The hearing officer must advise the parties of the reason
for the continuance and any additional information required. Any tes-
timony taken by the hearing officer at the continuance of the hearing
must be taken under oath and recorded. The parties will have an op-
portunity to rebut any additional evidence.
§807.281. Hearing Decision and Final Review by the Commission-
ers.
(a) Within 10 days after the hearing is held, the hearing officer
shall issue a written decision granting or denying the request for the
issuance of a cease and desist order that includes findings of fact and
conclusions of law. The hearing decision shall be mailed by Certified
Mail, Return Receipt Requested, and is presumed received 5 days from
the date it is mailed. The hearing officer’s decision is final unless an
appeal is filed under subsection (b) of this section.
(b) A party that is not satisfied with the decision of the hear-
ing officer may file a written appeal of the decision to the Commission
for a final review no later than the 15th day after receipt of the hearing
decision. The written appeal shall contain the party’s arguments as to
why the decision of the hearing officer should be reversed. A party
may request oral argument on the written appeal before the Commis-
sion. If oral argument is approved, each party or its hearing represen-
tative may present argument in support of its position.
(c) Upon receipt of the written appeal of the hearing officer’s
decision, the Commission shall consider the appeal and issue a deci-
sion within 30 days. If oral argument is requested by a party and ap-
proved, the Commission shall schedule and hold oral argument within
20 days of receipt of the written appeal. The Commission shall con-
sider the appeal on the basis of the record made before the hearing
officer. The decision of the Commission shall be mailed by Certified
Mail, Return Receipt Requested, and is presumed received 5 days from
the date it is mailed.
§807.282. Effect of the Cease and Desist Order.
(a) If the request for the issuance of a cease and desist order
is granted, the Executive Director shall issue a cease and desist order
against the person that is found operating a career school or college
without a certificate of approval in violation of §132.151 of the Act.
(b) The cease and desist order shall be delivered by Certified
Mail, Return Receipt Requested, and is presumed received 5 days from
the date it is mailed.
(c) From the date of receipt of the issuance of the cease and
desist order, the person must completely cease and desist operating the
career school or college.
(d) The cease and desist order shall remain in effect until the
person comes into complete compliance with the Act, or unless other-
wise provided by the order of the Commission.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-2573
♦ ♦ ♦
TITLE 43. TRANSPORTATION
PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION
CHAPTER 1. MANAGEMENT
SUBCHAPTER B. PUBLIC MEETINGS AND
HEARINGS
43 TAC §1.3
The Texas Department of Transportation (department) proposes
amendments to §1.3, concerning meetings of the Texas Trans-
portation Commission (commission).
EXPLANATION OF PROPOSED AMENDMENTS
Subsection (c) of §1.3 provides that the commission may act only
by majority vote of its membership. Senate Bill 409, 78th Leg-
islature, Regular Session, 2003, increased the membership of
the commission from three commissioners to five. Requiring a
majority vote of the membership for a five-member commission
could present a hardship under certain circumstances. For ex-
ample, if only three commissioners were able to attend a com-
mission meeting, and one of those commissioners was required
to abstain on a particular agenda item due to a conflict, the com-
mission would be unable to take action. The proposed amend-
ment removes subsection (c) so that the commission could take
action by majority vote of the commissioners attending the meet-
ing.
FISCAL NOTE
James Bass, Director, Finance Division, has determined that for
each of the first five years the amendment as proposed is in ef-
fect, there will be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the amendment.
There are no anticipated economic costs for persons required to
comply with the amendment as proposed.
Richard Monroe, General Counsel, has certified that there will be
no significant impact on local economies or overall employment
as a result of enforcing or administering the amendment.
PUBLIC BENEFIT
Mr. Monroe has also determined that for each of the first five
years the section is in effect, the public benefit anticipated as a
result of enforcing or administering the amendment will be pre-
serving the ability of the commission to effectively conduct its
business. There will be no adverse economic effect on small
businesses.
SUBMITTAL OF COMMENTS
Written comments on the proposed amendment may be submit-
ted to Richard Monroe, General Counsel, 125 East 11th Street,
Austin, Texas 78701-2483. The deadline for receipt of comments
is 5:00 p.m. on February 23, 2004.
PROPOSED RULES January 23, 2004 29 TexReg 621
STATUTORY AUTHORITY: The amendment is proposed under
Transportation Code, §201.101, which provides the commission
with the authority to establish rules for the conduct of the work
of the department.
CROSS REFERENCE TO STATUTE: Transportation Code,
§201.051 and §201.054.
§1.3. Commission Meetings.
(a) - (b) (No change.)
[(c) The commission may act only by majority vote of its
membership.]
(c) [(d)] The chair may create subcommittees, appoint com-
missioners to subcommittees, and receive the reports of subcommit-
tees to the commission as a whole. A formal meeting of a subcom-
mittee will follow the procedures set forth in the Open Meetings Act,
Government Code, Chapter 551, but compliance is not required for an
informal meeting of two commissioners if the informal meeting would
not otherwise be independently subject to the Open Meetings Act.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Department of Transportation
Earliest possible date of adoption: February 22, 2004
For further information, please call: (512) 463-8630
♦ ♦ ♦
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TITLE 1. ADMINISTRATION




Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section, submitted by the
Commission on State Emergency Communications has been
automatically withdrawn. The amended section as proposed
appeared in the July 4, 2003 issue of the Texas Register (28
TexReg 5011).




Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section, submitted by the
Commission on State Emergency Communications has been
automatically withdrawn. The amended section as proposed
appeared in the July 4, 2003 issue of the Texas Register (28
TexReg 5012).




Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section, submitted by the
Commission on State Emergency Communications has been
automatically withdrawn. The amended section as proposed
appeared in the July 4, 2003 issue of the Texas Register (28
TexReg 5013).




Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section, submitted by the
Commission on State Emergency Communications has been
automatically withdrawn. The amended section as proposed
appeared in the July 4, 2003 issue of the Texas Register (28
TexReg 5013).
Filed with the Office of the Secretary of State on January 7, 2004.
TRD-200400075
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES
CHAPTER 72. MEMORANDA OF
UNDERSTANDING WITH OTHER STATE
AGENCIES
SUBCHAPTER H. MEMORANDUM OF
UNDERSTANDING ON INDIVIDUAL
TRANSITION PLANNING FOR STUDENTS
RECEIVING SPECIAL EDUCATION SERVICES
40 TAC §72.1001
The Texas Department of Human Services has withdrawn from
consideration the proposed amendments to §72.1001 which ap-
peared in the July 26, 2003, issue of the Texas Register (28
TexReg 5841).
Filed with the Office of the Secretary of State on January 9, 2004.
TRD-200400162
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: January 9, 2004
For further information, please call: (512) 438-3734
♦ ♦ ♦
WITHDRAWN RULES January 23, 2004 29 TexReg 623
TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 1. GENERAL PROCEDURES
SUBCHAPTER B. COLLECTION OF DEBTS
4 TAC §1.56
The Texas Department of Agriculture (the department) adopts
new §1.56, concerning waiver of fees charged to persons obtain-
ing licenses or services from the department, without changes
to the proposal published in the November 14, 2003, issue of the
Texas Register (28 TexReg 10007). New §1.56 is adopted to set
forth the circumstances for which a fee waiver is deemed appro-
priate. The new section is also adopted to provide for the fair
and equitable treatment of those persons who, without a waiver,
would otherwise be required to pay additional fees due to extraor-
dinary circumstances or events generally beyond their control, to
avoid payment by the agency of the unnecessary administrative
overhead and fee processing costs associated with interagency
licensing transactions, and to allow for the promotion of legiti-
mate educational opportunities and programs through waiver of
otherwise necessary governmental fees. The new section in-
cludes definitions of terms used in the section, notice require-
ments, a statement of circumstances under which a fee will be
waived, procedure to request a waiver of a fee, deadline for fil-
ing of a request to waive a fee, procedures for the department’s
approval of a request to waive a fee, circumstances for granting
waivers, and provisions for the delegation by an assistant com-
mission of duties or privileges established by the section.
No comments were received on the proposal.
The new section is adopted under the Texas Agriculture Code
(the code), §12.034, which provides the department with the au-
thority to adopt rules which provide for the waiver of licensing
and inspection fees.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Department of Agriculture
Effective date: January 28, 2004
Proposal publication date: November 14, 2003
For further information, please call: (512) 463-4075
♦ ♦ ♦
CHAPTER 3. BOLL WEEVIL ERADICATION
PROGRAM
SUBCHAPTER E. CREATION OF
ERADICATION ZONES
4 TAC §3.118
The Texas Department of Agriculture (the department) adopts
new §3.118, concerning the creation of a nonstatutory boll wee-
vil eradication zone for the Texas Panhandle, with changes to the
proposal published in the November 28, 2003, issue of the Texas
Register (28 TexReg 10588). The new section is adopted to des-
ignate a new nonstatutory boll weevil eradication zone consisting
of the counties in the Texas Panhandle which are not included in
another established boll weevil eradication zone, in order to allow
cotton producers in the proposed area an opportunity to estab-
lish a manageable, efficient eradication program that meets the
local needs of producers. In addition, the creation of a Panhan-
dle zone will provide the potential for the entire panhandle to be
under active eradication. New §3.118 designates the Panhan-
dle Boll Weevil Eradication Zone consisting of all of Carson, Dal-
lam, Hansford, Hartley, Hemphill, Hutchinson, Lipscomb, Moore,
Ochiltree, Oldham, Potter, Roberts and Sherman counties. The
word "counties" has been added to the end of the listing of areas
to clarify that those areas represent counties. A grower referen-
dum will be conducted to determine whether or not a boll wee-
vil eradication program and assessment will be approved in the
area designated as the Panhandle zone.
No comments were received on the proposal.
The new section is adopted under the Texas Agriculture Code,
§74.120, which provides the commissioner of agriculture with the
authority to adopt rules to carry out the purposes of Chapter 74;
and §74.1042, which provides the commissioner of agriculture
with the authority to designate by rule an area of the state as a
boll weevil eradication zone.
§3.118 Panhandle Boll Weevil Eradication Zone.
The Panhandle Boll Weevil Eradication Zone shall consist of the
following area: all of Carson, Dallam, Hansford, Hartley, Hemphill,
Hutchinson, Lipscomb, Moore, Ochiltree, Oldham, Potter, Roberts
and Sherman counties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 6, 2004.
TRD-200400037
ADOPTED RULES January 23, 2004 29 TexReg 625
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: January 26, 2004
Proposal publication date: November 28, 2003
For further information, please call: (512) 463-4075
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION
CHAPTER 62. CAREER COUNSELING
SERVICES
The Texas Department of Licensing and Regulation ("Depart-
ment") adopts amendments to existing rules at 16 Texas Admin-
istrative Code, §§62.1, 62.10, 62.40, and 62.90 and the repeal
of §62.91 regarding the career counseling services program as
published in the December 5, 2003, issue of the Texas Register
(28 TexReg 10856), without changes and will not be republished.
The amendments are made to give effect to statutory changes
made by the 78th Legislature by changing the word "commis-
sioner" to "executive director" and updating statutory references.
Section 62.40 is amended to clarify that in the event of bond can-
cellation, a certificate of authority holder must continue to meet
the §62.40 security requirements. The repeal removes §62.91
regarding sanctions because the procedures for an administra-
tive hearing are defined in the Government Code and in other
rules regarding department procedures.
The Department drafted and distributed the proposed rules to
persons internal and external to the agency. No comments were
received.
16 TAC §§62.1, 62.10, 62.40, 62.90
The amendments are adopted under Texas Occupations Code,
Chapters 51, 53 and 2502, which authorizes the Department
to adopt rules as necessary to implement this chapter and any
other law establishing a program regulated by the Department.
The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapters 51, 53, and 2502. No
other statutes, articles, or codes are affected by the adoption.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 12,
2004.
TRD-200400182
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2004
Proposal publication date: December 5, 2003
For further information, please call: (512) 463-7348
♦ ♦ ♦
16 TAC §62.91
The repeal is adopted under Texas Occupations Code, Chap-
ters 51, 53 and 2502, which authorizes the Department to adopt
rules as necessary to implement this chapter and any other law
establishing a program regulated by the Department.
The statutory provisions affected by the repeal are those set forth
in Texas Occupations Code, Chapters 51, 53, and 2502. No
other statutes, articles, or codes are affected by the repeal.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 12,
2004.
TRD-200400183
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2004
Proposal publication date: December 5, 2003
For further information, please call: (512) 463-7348
♦ ♦ ♦
CHAPTER 63. PERSONNEL EMPLOYMENT
SERVICES
The Texas Department of Licensing and Regulation ("Depart-
ment") adopts the repeal of 16 Texas Administrative Code,
§63.60 and §63.91 and amendments to existing §§63.1, 63.10,
63.21, 63.40, and 63.90, regarding the personnel employment
services program as published in the November 21, 2003, issue
of the Texas Register (28 TexReg 10366), without changes and
will not be republished.
The repeal removes §63.60, concerning renewal notices be-
cause the Department in administering all Department-issued
licenses, provides certificate of authority holders at lease 60
days notice prior to expiration and §63.91, regarding sanctions
because the procedures for an administrative hearing are
defined in the Government Code and in other rules regarding
department procedures. Section 63.40 is amended to clarify that
in the event of bond cancellation, a certificate of authority holder
must continue to meet the §63.40 security requirements. The
amendments are made to give effect to statutory changes made
by the 78th Legislature by changing the word "commissioner" to
"executive director" and updating statutory references.
The Department drafted and distributed the proposal to persons
internal and external to the agency. No comments were re-
ceived.
16 TAC §§63.1, 63.10, 63.21, 63.40, 63.90
The amendments are adopted under Texas Occupations Code,
Chapters 51, 53 and 2501, which authorizes the Department
to adopt rules as necessary to implement this chapter and any
other law establishing a program regulated by the Department.
The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapters 51, 53, and 2501. No
other statutes, articles, or codes are affected by the adoption.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on January 12,
2004.
TRD-200400178
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2004
Proposal publication date: November 21, 2003
For further information, please call: (512) 463-7348
♦ ♦ ♦
16 TAC §63.60, §63.91
The repeals are adopted under Texas Occupations Code, Chap-
ters 51, 53, and 2501 which authorizes the Department to adopt
rules as necessary to implement this chapter and any other law
establishing a program regulated by the Department.
The statutory provisions affected by these repeals are those set
forth in Texas Occupations Code, Chapters 51, 53, and 2501.
No other statutes, articles, or codes are affected by the repeals.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 12,
2004.
TRD-200400179
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2004
Proposal publication date: November 21, 2003
For further information, please call: (512) 463-7348
♦ ♦ ♦
CHAPTER 80. LICENSED COURT
INTERPRETERS
The Texas Department of Licensing and Regulation ("Depart-
ment") adopts the repeal of 16 Texas Administrative Code,
§80.24 and amendments to existing rules, §§80.10, 80.22,
and 80.90 regarding the licensed court interpreters program
as published in the November 28, 2003, issue of the Texas
Register (28 TexReg 10614), without changes and will not be
republished.
The repeal removes §80.24 concerning waiver of examination
requirements because the time period for applying for a waiver
of the examination, as established in House Bill 2735, Section 5,
77th Legislative Session, has expired.
The amendments to §80.10 remove definitions that are not
needed because Senate Bill 279 of the 78th Legislature removed
references to the word "commissioner." The amendments to
§80.22 remove a reference to §80.24, which is proposed for
repeal. The amendments to §80.90 remove unnecessary
language from a reference to Chapter 60 of the Department’s
rules.
The Department drafted and distributed the proposed rules to
persons internal and external to the agency. No comments were
received.
16 TAC §§80.10, 80.22, 80.90
The amendments are adopted under Texas Government Code,
Chapter 57 and Occupations Code, Chapter 51, which autho-
rizes the Department to adopt rules as necessary to implement
this chapter and any other law establishing a program regulated
by the Department.
The statutory provisions affected by the adoption are those set
forth in Texas Government Code, Chapter 57 and Texas Occu-
pations Code, Chapter 51. No other statutes, articles, or codes
are affected by the adoption.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 12,
2004.
TRD-200400180
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2004
Proposal publication date: November 28, 2003
For further information, please call: (512) 463-7348
♦ ♦ ♦
16 TAC §80.24
The repeal is adopted under Texas Government Code, Chapter
57 and Occupations Code, Chapter 51, which authorizes the De-
partment to adopt rules as necessary to implement this chapter
and any other law establishing a program regulated by the De-
partment.
The statutory provisions affected by the repeal are those set forth
in Texas Government Code, Chapter 57 and Texas Occupations
Code, Chapter 51. No other statutes, articles, or codes are af-
fected by the repeal.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 12,
2004.
TRD-200400181
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2004
Proposal publication date: November 28, 2003
For further information, please call: (512) 463-7348
♦ ♦ ♦
TITLE 19. EDUCATION
PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION
ADOPTED RULES January 23, 2004 29 TexReg 627
CHAPTER 230. PROFESSIONAL EDUCATOR
PREPARATION AND CERTIFICATION
SUBCHAPTER N. CERTIFICATE ISSUANCE
PROCEDURES
19 TAC §230.436
The State Board for Educator Certification (SBEC) adopts an
amendment to 19 TAC §230.436, relating to the agency’s sched-
ule of fees for certification services. Section 230.436 was pub-
lished in the September 5, 2003, issue of the Texas Register (28
TexReg 7559).
The adopted amendment to §230.436 will add new paragraph
(10) relating to the fee for national criminal history background
checks for all first time applicants.
The State Board for Educator Certification received no com-
ments regarding the proposed amendment. Therefore §230.436
is being adopted without change.
The amendment is adopted under the statutory authority of
Texas Education Code (TEC), §§21.041(b)(4), 21.041(c),
21.048 and 22.082.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




State Board for Educator Certification
Effective date: January 29, 2004
Proposal publication date: September 5, 2003
For further information, please call: (512) 238-3280
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 29. TEXAS BOARD OF
PROFESSIONAL LAND SURVEYING
CHAPTER 661. GENERAL RULES OF
PROCEDURES AND PRACTICES
SUBCHAPTER A. THE BOARD
22 TAC §661.6
The Texas Board of Professional Land Surveying (TBPLS)
adopts the repeal of §661.6 concerning Bonds, without changes
to the proposed repeal as published in the November 7, 2003
issue of the Texas Register (28 TexReg 9687) and will not be
republished. The section is deleted as the bond called for in this
rule is no longer required due to legislation passed by the 78th
Legislature, House Bill 2376.
The repeal of this section is needed in order to comply with leg-
islation.
No comments were received regarding the repeal of this section.
Section 661.6 is repealed pursuant to §1071.151, Title 6, Occu-
pations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.8
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.8 concerning Standing Commit-
tees, without changes to the proposed text as published in the
November 7, 2003 issue of the Texas Register (28 TexReg 9687)
and will not be republished. The section changes language
from "his" to "his/her" in order to conform with other rules and
changes the definition of "quorum" in regards to the Registered
Professional Land Surveyors Committee due to changes made
by Sunset Legislation limiting the number of the Registered
Professional Land Surveyors on the board.
The amendment clarifies language regarding to gender in
§661.8(1) in order to conform with other Rules and changes
the definition of "quorum" in §661.8(2) in order to comply with
Sunset Legislation. These changes are needed in order to
make this Rule apply to both genders and in order to comply
with legislation.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
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The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.23 concerning Notice of Meet-
ings, without changes to the proposed text as published in the
November 7, 2003 issue of the Texas Register (28 TexReg 9688)
and will not be republished. The section changes language
from "his" to "his/her" in order to conform with other rules.
The amendment clarifies language regarding to gender in
§661.23 in order to conform with other Rules. These changes
are needed in order to make this Rule apply to both genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
SUBCHAPTER C. DEFINITIONS OF TERMS
22 TAC §661.33
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.33 concerning Easements
and Construction Estimates, without changes to the proposed
text as published in the November 7, 2003 issue of the Texas
Register (28 TexReg 9688) and will not be republished. The
section corrects the legal cite for The Act which was changed
due to re-codification.
The amendment corrects the legal cite in §661.33(c). This
change is needed in order to correctly cite the location of The
Act.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003





The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.41, concerning Applications,
without changes to the proposed text as published in the
November 7, 2003, issue of the Texas Register (28 TexReg
9689) and will not be republished.
The amendment changes the language from "his" to "his/her" in
order to conform with other rules, adds language regarding de-
gree requirements, adds language regarding translation of docu-
ments into English, and adds language regarding minimum pro-
ficiency in the English language. In addition, this amendment will
delete language requiring applications to be notarized in order to
conform with Sunset legislation.
The amendment clarifies language regarding gender in
§661.41(b) and (c) in order to conform with other rules, adds
language regarding degree requirements in §661.41(g) and (h)
in order to clarify recognized degrees, adds language regarding
foreign language translations and proficiency in the English
language in §661.41(i) and (j) in order to make certain that
applications, transcripts and other documentation is translated
into English and that applicants are proficient in the English
language, and deletes previously numbered §661.41(e) requir-
ing applications to be notarized. This deletion necessitates the
change in lettering for following subsections. These changes
are needed in order to make this rule apply to both genders, in
order to clarify degree requirements, in order to make certain
that applications and documentation are correctly translated
into English and that applicants are proficient in English, and in
order to conform with Sunset legislation by deleting the section
requiring notarization of applications.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
ADOPTED RULES January 23, 2004 29 TexReg 629
♦ ♦ ♦
22 TAC §661.42
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.42, concerning Fees, without
changes to the proposed text as published in the November 7,
2003, issue of the Texas Register (28 TexReg 9690) and will not
be republished.
The amendment deletes obsolete language and changes fees
charged by TBPLS to clarify and accurately reflect charges for
various information.
The amendment changes language regarding fees charged by
TBPLS in §661.42(e)(1)(C), (E) and (F) in order to accurately re-
flect the actual fees charged by the agency and deletes obsolete
language in §661.42(e) in order to correct legal citations. These
changes are needed in order to make this rule accurately reflect
fees charged by the agency and in order to correct legal citations.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.44
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.44, concerning Rejections, with-
out changes to the proposed text as published in the November
7, 2003, issue of the Texas Register (28 TexReg 9691) and will
not be republished.
The amendment corrects the legal cite relating to hearings which
was changed due to re-codification.
The amendment corrects the legal cite in §661.44. This change
is needed in order to correctly cite the location of The Act.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.45
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.45, concerning Examinations,
without changes to the proposed text as published in the
November 7, 2003, issue of the Texas Register (28 TexReg
9691) and will not be republished.
The amendment changes language from "his" to "his/her" in or-
der to conform with other rules, corrects the legal cite for The
Act which was changed due to re-codification, and changes lan-
guage regarding the types of calculators allowed during an ex-
amination.
The amendment clarifies language regarding to gender in
§661.45(a), changes language regarding the types of calcula-
tors allowed during an examination in §661.45(b), and corrects
the legal cite in §661.4(f)(1). These changes are needed in
order to make this rule apply to both genders, in order to clarify
the types of calculators allowed to be used during examinations
and in order to correctly cite the location of The Act.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.47
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.47, concerning Reciprocal
Registration, without changes to the proposed text as published
in the November 7, 2003, issue of the Texas Register (28
TexReg 9692) and will not be republished.
The amendment changes language to correct the legal cite for
The Act which was changed due to re-codification.
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The amendment corrects the legal cites in §661.47(a) and (c).
This change is needed in order to correctly cite the location of
The Act.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.50
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.50, concerning Surveyor Intern
(SI) Experience Requirements, without changes to the proposed
text as published in the November 7, 2003, issue of the Texas
Register (28 TexReg 9693) and will not be republished.
The amendment changes language from "he or she" to "he/she"
in order to conform with other rules and corrects punctuation.
The amendment corrects punctuation in §661.50(3) and
changes the language from "he or she" to "he/she" in §661.50(4)
in order to conform with other rules. These changes are needed
in order to correct the punctuation in this rule and in order to
make this rule conform with gender references in other rules.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
SUBCHAPTER E. CONTESTED CASES
22 TAC §661.60
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.60, concerning Responsibility to
the Board, without changes to the proposed text as published in
the November 7, 2003, issue of the Texas Register (28 TexReg
9694) and will not be republished.
The amendment adds language regarding complaint investiga-
tions.
The amendment adds language to §661.60(c) regarding inves-
tigations and the registrant/licensee/SIT’s responsibility to the
board regarding the same. These changes are needed in or-
der clarify the responsibility of the registrant/licensee/SIT to the
board when investigating a complaint.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.63
The Texas Board of Professional Land Surveying (TBPLS)
adopts the repeal of §661.63 concerning Complaints Officer,
without changes to the proposed repeal as published in the
November 7, 2003 issue of the Texas Register (28 TexReg
9696) and will not be republished. The section is deleted in
order to conform to recently passed Sunset Legislation.
The repeal of this section is needed in order to comply with leg-
islation.
No comments were received regarding the repeal of this section.
Section 661.63 is repealed pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 7, 2004.
TRD-200400088
ADOPTED RULES January 23, 2004 29 TexReg 631
Sandy Smith
Executive Director
Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.73
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.73 concerning Conduct of
Hearings, without changes to the proposed text as published in
the November 7, 2003 issue of the Texas Register (28 TexReg
9697) and will not be republished. The section corrects the legal
citations which changed due to re-codification.
The amendment corrects the legal cite in §661.73. This change
is needed in order to correct legal citations which changed as a
result of recodification.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.78
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.78 concerning Rules of Evi-
dence, without changes to the proposed text as published in the
November 7, 2003 issue of the Texas Register (28 TexReg 9697)
and will not be republished. The section changes language
from "men" to "persons" in order to conform with other rules.
The amendment clarifies language regarding to gender in
§661.78 in order to conform with other Rules. These changes
are needed in order to make this Rule apply to both genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.79
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.79 concerning Documentary
Evidence and Official Notice, without changes to the proposed
text as published in the November 7, 2003 issue of the Texas
Register (28 TexReg 9698) and will not be republished. The
section changes language from "his or her" to "his/her" in order
to conform with other rules.
The amendment clarifies language regarding to gender in
§661.79(a) in order to conform with other Rules These changes
are needed in order to make this Rule apply to both genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.83
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.83, concerning Depositions,
without changes to the proposed text as published in the
November 7, 2003, issue of the Texas Register (28 TexReg
9698) and will not be republished.
The amendment corrects legal citations which changed due to
re-codification.
The amendment corrects the legal cite in §661.83. This change
is needed in order to correct legal citations.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.86
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.86, concerning Final Decisions
and Orders, without changes to the proposed text as published
in the November 7, 2003, issue of the Texas Register (28
TexReg 9699) and will not be republished.
The amendment changes language from "his" to "his/her" in or-
der to conform with other rules.
The amendment clarifies language regarding to gender in
§661.86 in order to conform with other rules. These changes
are needed in order to make this rule apply to both genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.88
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.88, concerning Motion for
Rehearing, without changes to the proposed text as published in
the November 7, 2003, issue of the Texas Register (28 TexReg
9699) and will not be republished.
The amendment changes language from "his" to "his/her" in or-
der to conform with other rules.
The amendment clarifies language regarding to gender in
§661.88 in order to conform with other rules. These changes
are needed in order to make this rule apply to both genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §661.93
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §661.93, concerning Appeals, without
changes to the proposed text as published in the November 7,
2003, issue of the Texas Register (28 TexReg 9700) and will not
be republished.
The amendment corrects legal citations which changed due to
re-codification.
The amendment corrects the legal cite in §661.93. This change
is needed in order to correct legal citations.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
CHAPTER 663. STANDARDS OF
RESPONSIBILITY AND RULES OF CONDUCT
SUBCHAPTER A. ETHICAL STANDARDS
22 TAC §663.3
ADOPTED RULES January 23, 2004 29 TexReg 633
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.3 concerning Offer to Perform
Services, without changes to the proposed text as published
in the November 7, 2003 issue of the Texas Register (28
TexReg 9700) and will not be republished. The section changes
language from "his" to "his/her" and from "he" to "he/she" in
order to conform with other rules.
The amendment clarifies language regarding to gender in
§663.3(1), (2) and (3) in order to conform with other Rules
These changes are needed in order to make this Rule apply to
both genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §663.4
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.4 concerning Conflict of Inter-
est, without changes to the proposed text as published in the
November 7, 2003 issue of the Texas Register (28 TexReg 9701)
and will not be republished. The section changes language
from "his" to "his/her" in order to conform with other rules.
The amendment clarifies language regarding to gender in
§663.4(5) and (6), in order to conform with other Rules These
changes are needed in order to make this Rule apply to both
genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §663.6
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.6, concerning Unauthorized
Practice, without changes to the proposed text as published in
the November 7, 2003, issue of the Texas Register (28 TexReg
9701) and will not be republished.
The amendment changes language from "he" to "he/she" in or-
der to conform with other rules and will clarify language.
The amendment clarifies language regarding gender in
§663.6(1) and (2), in order to conform with other rules, and
will clarify language in §663.6(2). These changes are needed
in order to make this rule apply to both genders and to clarify
language.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §663.7
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.7, concerning Maintenance of
Standards, without changes to the proposed text as published in
the November 7, 2003, issue of the Texas Register (28 TexReg
9702) and will not be republished.
The amendment changes language from "he" to "he/she" in or-
der to conform with other rules.
The amendment clarifies language regarding gender in
§663.7(2), in order to conform with other rules. These changes
are needed in order to make this rule apply to both genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
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and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §663.8
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.8, concerning Adherence to
Statutes and Codes, without changes to the proposed text as
published in the November 7, 2003, issue of the Texas Register
(28 TexReg 9702) and will not be republished.
The amendment changes language from "his" to "his/her" and
from "him" to "him/her" in order to conform with other rules.
The amendment clarifies language regarding gender in
§663.8(3) and (4), in order to conform with other rules. These
changes are needed in order to make this rule apply to both
genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §663.9
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.9, concerning Professional
Conduct, without changes to the proposed text as published in
the November 7, 2003, issue of the Texas Register (28 TexReg
9703) and will not be republished.
The amendment changes language from "his" to "his/her" in or-
der to conform with other rules.
The amendment clarifies language regarding to gender in
§663.9(b), in order to conform with other rules. These changes
are needed in order to make this rule apply to both genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §663.11
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.11, concerning Certification and
Monumentation of Surveys, without changes to the proposed
text as published in the November 7, 2003, issue of the Texas
Register (28 TexReg 9704) and will not be republished.
The amendment changes language from "he" to "he/she" in or-
der to conform with other rules and changes the legal citation for
The Act in order to conform with re-codification.
The amendment changes the legal citation for The Act in §663.11
and clarifies language regarding gender in §663.11, in order to
conform with other rules. These changes are needed in order
to make this rule apply to both genders and to correctly cite the
location of The Act.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
ADOPTED RULES January 23, 2004 29 TexReg 635
22 TAC §663.12
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.12, concerning Texas Guaran-
teed Student Loan Corporation Defaulters, without changes
to the proposed text as published in the November 7, 2003,
issue of the Texas Register (28 TexReg 9704) and will not be
republished.
The amendment changes the legal citations in order to conform
with re-codification.
The amendment changes the legal citations in §663.12(b).
These changes are needed in order to correct legal citations.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
SUBCHAPTER B. PROFESSIONAL AND
TECHNICAL STANDARDS
22 TAC §663.17
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.17 concerning Monumentation,
without changes to the proposed text as published in the
November 7, 2003 issue of the Texas Register (28 TexReg
9705) and will not be republished. The section changes legal
citations in order to conform with recodification.
The amendment changes the legal citations in §663.17(b).
These changes are needed in order to correct legal citations
which changed as a result of recodification.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §663.20
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §663.20 concerning Criminal Con-
victions, without changes to the proposed text as published
in the September 26, 2003 issue of the Texas Register (28
TexReg 8286) and will not be republished. The section adds
language relating to the procedures to be taken against a
Registered Professional Land Surveyor, a Licensed State Land
Surveyor or an applicant who is found to have been convicted
of a felony, community supervision revocation, revocation of
parole or revocation of mandatory supervision. In addition, this
section changes legal citations and adds language clarifying
the adjudication of guilt, the imposition of deferred adjudication
and changes language from "incarceration" to "incarceration or
jailed".
The amendment changes the legal citations in §663.20(a) and
(d)(5) and clarifies language in §663.20(f) and (g) regarding in-
carceration. The amendment adds language in §663.20(h) re-
lating to the adjudication of guilt. These changes are needed in
order to correct legal citations which changed as a result of re-
codification, clarifies language regarding incarceration and adds
language regarding the ajudication of guilt.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: September 26, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
CHAPTER 664. CONTINUING EDUCATION
22 TAC §664.3
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §664.3 concerning Numerical Re-
quirements for Continuing Education, without changes to the
proposed text as published in the November 7, 2003 issue of
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the Texas Register (28 TexReg 9706) and will not be repub-
lished. The section deletes obsolete language and corrects
punctuation.
The amendment deletes obsolete language in §664.3 and cor-
rects punctuation in §664.3. These changes are needed in order
to correctly reflect the intent of the board and to update the sec-
tion.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
22 TAC §664.11
The Texas Board of Professional Land Surveying (TBPLS)
adopts an amendment to §664.11 concerning Failure to Com-
plete Required Continuing Education, without changes to the
proposed text as published in the November 7, 2003 issue of the
Texas Register (28 TexReg 9706) and will not be republished.
The section changes language from "his or her" to "his/her" in
order to conform with other rules.
The amendment clarifies language regarding to gender in
§664.11(c) in order to conform with other Rules. These changes
are needed in order to make this Rule apply to both genders.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
CHAPTER 665. EXAMINATION ADVISORY
COMMITTEE
22 TAC §§665.1 - 665.9
The Texas Board of Professional Land Surveying (TBPLS)
adopts a new §665.1-665.9 concerning Examination Advisory
Committees, without changes to the proposed text as published
in the November 7, 2003 issue of the Texas Register (28 TexReg
9707) and will not be republished. This section establishes
requirements and operating procedures for examination com-
mittees. Legislation enacted in the 78th Legislative Session
established these committees.
The new rule adds language to address the size, qualifications,
appointment procedures, terms of office and training of commit-
tee members and establishes the operating procedures for the
committees. This new rule is needed in order to comply with re-
cent legislation.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to §1071.151, Title 6, Oc-
cupations Code, Subtitle C, which authorizes the Board to adopt
and enforce reasonable and necessary rules to perform its du-
ties.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Board of Professional Land Surveying
Effective date: January 27, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 452-9427
♦ ♦ ♦
TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
CHAPTER 34. STATE FIRE MARSHAL
SUBCHAPTER H. STORAGE AND SALE OF
FIREWORKS
28 TAC §§34.808, 34.809, 34.811, 34.813, 34.814, 34.826
The Commissioner of Insurance adopts amendments to
§§34.808, 34.809, 34.811, 34.813, 34.814 and 34.826, con-
cerning the storage and sale of fireworks. Section 34.814 is
adopted with changes to the text as published in the October
31, 2003, issue of the Texas Register (28 TexReg 9401) due to
text that was omitted in the graphic in the proposal. Sections
34.808, 34.809, 34.811, 34.813, and 34.826 are adopted
without changes and will not be republished.
The amendments are necessary to implement legislation
enacted by the 78th Legislature in Senate Bill (SB) 693. SB 693
amends Chapter 2154, Occupations Code, by incorporating
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National Fire Protection Association (NFPA) standards that
set forth standards and procedures to be applied to the use
of flame effects and pyrotechnics. These national standards
mandate safeguards including requiring complete operational
fire-sprinkler systems or personnel to implement standby fire
watch, requiring the promoters of the display to provide the local
authority with jurisdiction a copy of the display plan; requiring
the promoter to notify the display audience of the sprinkler
alarm system, that pyrotechnics or flame effects will be used,
and where the fire exits are located. Additionally, the NFPA
standards require that at least one pyrotechnic special effects
licensee and one flame effects operator licensee be present
on-site for the duration of the event to ensure compliance
with the standards. With the new requirement to use licensed
flame effects operators, who must pass a written flame effects
examination with at least a grade of 70% to be licensed, displays
will be performed by individuals with a greater knowledge in the
use of flame effects.
The amendments to §§34.808, 34.809, 34.811, 34.813, 34.814
and 34.826 incorporate NFPA 160 and 1126 Standards for Use
of Pyrotechnics Before a Proximate Audience and Standards for
Flame Effects Before an Audience, respectively.
The amendment to §34.808 adds the definition of flame effects
operator to the section. The amendment to §34.809 requires
that a flame effects operator be licensed by the state fire mar-
shal. The title and content of §34.811 are amended to add flame
effects operator to the list of license applicants who are required
to take a written examination and any other tests or demonstra-
tions deemed necessary by the state fire marshal. The amend-
ment to §34.813 states that when an application for a permit to
use flame effects or pyrotechnics is required by §2154.253, Oc-
cupations Code, the application must be on a form provided by
the state fire marshal and include the specified information re-
quired by NFPA 160 and 1126. The amendment to §34.814 sets
forth the fees associated with a flame effects operator license
including initial fee, renewal fee, initial examination fee and re-
examination fee. This section also includes fees associated with
expired flame effects operator licenses. The amendments to the
title of §34.826 clarify that the section addresses pyrotechnic dis-
plays and includes flame effects. The amendment to §34.826(b)
contains grammatical changes. New §34.826(h) sets forth crite-
ria for preparing and conducting flame effects.
No comments were received.
The sections are adopted pursuant to the Occupations Code
§§2154.052, 2154.156, 2154.253 and the Insurance Code
§36.001. Occupations Code §2154.052 allows the commis-
sioner to adopt and the fire marshal to administer rules that the
commissioner considers necessary for the protection, safety,
and preservation of life and property, including rules regulating
the issuance of licenses and permits to persons engaged in
manufacturing, selling, storing, possessing, or transporting fire-
works, and the commissioner may use standards published by
a nationally recognized standards-making organization. Section
2154.156 requires an individual be licensed as a flame effects
operator if he assembles, conducts, or supervises flame effects
under §2154.253. Section 2154.253 mandates compliance with
NFPA safety standards for the use of flame effects or pyrotech-
nics for entertainment, exhibition, demonstration, or simulation
before an assembly of 50 people of more, except for public
safety demonstrations. Insurance Code §36.001 provides that
the Commissioner of Insurance may adopt any rules necessary
and appropriate to implement the powers and duties of the
Texas Department of Insurance under the Insurance Code and
other laws of this state.
§34.814. Fees.
(a) Fees required by the Occupations Code Chapter 2154 and
this subchapter, shall be paid by cash, money order, or check. Money
orders and checks shall be made payable to the Texas Department of
Insurance. Except for overpayments resulting from mistakes of law or
fact, or credits for unused retail fireworks permits, all fees are nonre-
fundable and non-transferable.
(b) Fees shall be paid at the Office of the State Fire Marshal in
Austin, or mailed to an address specified by the state fire marshal. Re-
tail permits may also be obtained through participating licensed firms.
See §34.815 of this title (relating to Retail Permits).
(c) Fees shall be as follows:
(1) manufacturer license:
(A) initial fee $1,000;
(B) renewal fee (prior to expiration) $1,000;
(2) distributor license:
(A) initial fee $1,500;
(B) renewal fee (prior to expiration) $1,500;
(3) jobber license:
(A) initial fee $1,000;
(B) renewal fee (prior to expiration) $1,000;
(4) pyrotechnic special effects operator license:
(A) initial fee $25;
(B) renewal fee (prior to expiration) $25;
(C) initial examination fee $20;
(D) reexamination fee $20;
(5) pyrotechnic operator license:
(A) initial fee $25;
(B) renewal fee (prior to expiration) $25;
(C) initial examination fee $20;
(D) reexamination fee $20;
(6) multiple public display permit:
(A) initial fee $400;
(B) renewal fee (prior to expiration) $400;
(7) retail permit $20;
(8) single public display permit $50;
(9) agricultural, industrial, and wildlife control permits
$10; and
(10) flame effects operator:
(A) initial fee $25;
(B) renewal fee (prior to expiration) $25;
(C) initial examination fee $20;
(D) reexamination fee $20.
(d) A renewal application for a license deposited with the
United States Postal Service is deemed to be timely filed when its
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envelope bears a legible postmark on or before the expiration date of
the license being renewed. Any renewal application postmarked after
the expiration date must be accompanied by the renewal fee and the
appropriate late fee.
(e) Holders of licenses which have been expired for less than
two years cannot be issued new licenses.
(f) Late fees are as follows.
Figure: 28 TAC §34.814(f)
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 7, 2004.
TRD-200400109
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 27, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-6327
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 16. COASTAL COORDINATION
COUNCIL
CHAPTER 506. COUNCIL PROCEDURES FOR
FEDERAL CONSISTENCY WITH COASTAL
MANAGEMENT PROGRAM GOALS AND
PRIORITIES
31 TAC §§506.11, 506.12, 506.20, 506.28
The Texas Coastal Coordination Council (Council) adopts
amendments to §506.11(18), relating to Definitions; and
§506.28(b), relating to General Consistency Agreements and
Interagency Coordination Groups for Federal Development
Projects.
The Council also adopts amendments to §506.12, relating
to Federal Agency Actions, Federal Agency Activities and
Development Projects, and Outer Continental Shelf Plans
Subject to the Coastal Management Program; and §506.20,
relating to Consistency Determinations for Federal Agency
Activities and Development Projects. Specifically, the Coun-
cil deletes §506.12(a)(1)(F), renumbers §506.12(a)(1)(G)
as §506.12(a)(1)(F), and deletes §506.12(a)(1)(G)(iii),
§506.12(b)(1)(A), and §506.20(d).
The rule amendments are adopted without changes to the text,
as published in the October 17, 2003, issue of the Texas Register
(28 TexReg 9060). The text will not be republished.
The purposes of the amendments to §506.11(18) are to change
the term "interagency coordination group" to "interagency coor-
dination team," and to describe, rather than dictate, who typically
serves on an interagency coordination team and its purpose.
The reasoned justification for these changes is that it makes the
term consistent with common usage by the Council and the U.S.
Army Corps of Engineers (USACE), which have personnel who
participate in and coordinate interagency coordination teams for
federal agency activities and development projects. Also, the
membership of each team is determined by the sponsoring fed-
eral agency, typically the USACE.
The purpose of the amendment of §506.28(b) is to clarify the
process by which the Council will issue consistency agreements
for federal agency activities and development projects for which
the federal agency has employed the use of an interagency co-
ordination team (ICT). The reasoned justification for the change
is that §506.28(b) has been reworded for clarity and to better
define procedures that are acceptable to the Council and to the
USACE when an ICT is used for a project. The ICT process was
originally created to assist the USACE in planning and design-
ing projects so that all environmental concerns would be fully
identified and addressed during planning. To encourage federal
agencies to pursue this type of consensus-based process, the
Council established a streamlined consistency review process
for federal development projects at 31 TAC §506.28(b), wherein
the Council members on the ICT could issue a consistency find-
ing. This procedure is intended to fold the consistency review
process into the overall project assessment and design process
and to ensure that major federal projects are designed to be con-
sistent with the CMP goals and policies.
Section 506.28(b) is amended to apply to federal agency ac-
tivities as well as federal development projects. The reasoned
justification is that federal agencies employ ICTs for both fed-
eral agency activities and federal development projects. By in-
cluding federal agency activities under this section, the Council
will no longer be in the position of determining whether a federal
project is an activity or a development project, and the Council
may employ the procedures in §506.28(b) for all federal projects
where an ICT is used.
Additionally, the term "interagency coordination group" is
changed to "interagency coordination team." The reasoned
justification is that this change makes the term consistent with
common usage by the Council and the USACE.
The §506.28(b) amendments also clarify that the "natural
resource agencies" under 506.28(b)(2) include all the Council
member agencies. The reasoned justification is that all Council
member agencies should be allowed to serve on an ICT without
the need to determine which would qualify as "natural resource
agencies."
New §506.28(b)(5) has been added to clarify that public com-
ment should be considered by the Council member agency rep-
resentatives on the ICT. The federal agency’s consistency de-
termination is considered to be affirmed unless a majority of the
Council member agency representatives on the ICT object to the
federal agency’s consistency determination within 15 days after
the close of the public comment period. The reasoned justifica-
tion for this change is to comply with the federal consistency pro-
cedural requirement that the Council allow for public comment.
Also, the Council member agency representatives on the ICT are
the best qualified to consider the public comment. In order to
facilitate the coordination of the ICT Council member agencies’
concurrence with the federal agency’s consistency determina-
tion, the rule change assumes that the Council member agency
representatives concur unless they explicitly object within the
15-day time period.
The purpose of the deletion of §506.12(a)(1)(F) and
506.12(b)(1)(A) is to remove the listing of the National
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Marine Fisheries Service’s (NMFS’s) promulgation of fishery
management measures for the Gulf of Mexico under 16 United
States Code §1854 from the list of actions subject to Council
consistency review. The reasoned justification for this change is
to comply with National Oceanic and Atmospheric Administra-
tion (NOAA) directives. The Council listed this federal activity
in a rulemaking effective August 27, 2000. However, NOAA
has indicated that it would not approve the listing of federal
fishery management measures as an activity subject to Council
consistency review because it would require compliance with
the Council’s marine fishery management policies by only the
NMFS. According to NOAA, the Council’s policies concerning
marine fishery management in 31 TAC §501.14(t) must apply to
both state and federal activities, and the Council has not listed
any corresponding state activity that would be subject to Council
consistency review. The Council has also determined that, at
this time, there is little benefit to the state in reviewing NMFS
fishery management measures. Therefore, the Council has
determined that it should delete §506.12(a)(1)(F). The deletion
of §506.12(a)(1)(F) necessitates the renumbering of current
subsection (1)(G) as subsection (1)(F).
The purpose of the deletion of §506.20(d) is to remove the pro-
cedural requirement that the Texas Parks and Wildlife Depart-
ment perform consistency reviews of fishery management mea-
sures for the Gulf of Mexico promulgated by the National Ma-
rine Fisheries Service for the Council. The reasoned justifica-
tion for this change is to make it consistent with the deletion of
§506.12(a)(1)(F), which removes the listing of the NMFS’s pro-
mulgation of fishery management measures from the list of ac-
tions subject to Council consistency review.
The purpose of the repeal of §506.12(a)(1)(G)(iii) is to remove
from the list of actions subject to Council consistency review the
natural resource restoration or mitigation plans developed as a
result of enforcement actions for violations of §10 of the Rivers
and Harbors Act or §404 of the Clean Water Act. The reasoned
justification is that NOAA would not approve the listing of these
enforcement restoration or mitigation plans at this time, without
further coordination with the USACE and the United States De-
partment of Justice. The Council has also found other ways to
work with the USACE to address the concerns that gave rise to
this listing.
No comments were received regarding the amendments to this
rule.
Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the proposed rulemaking as a "ma-
jor environmental rule." Under the Government Code, a "major
environmental rule" is a rule the specific intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. A regulatory analysis is
required only when a major environmental rule exceeds a stan-
dard set by federal law, exceeds an express requirement of state
law, exceeds a requirement of a delegation agreement or con-
tract between the state and an agency or representative of the
federal government to implement a state or federal program, or
are adopted solely under the general powers of the Council. The
proposed rulemaking will not adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposed rulemaking does not ex-
ceed a standard set by federal law, does not exceed an express
requirement of state law, does not exceed a requirement of a del-
egation agreement or contract between the state and an agency
or representative of the federal government to implement a state
or federal program, and is not adopted solely under the general
powers of the Council.
These amendments are adopted under Texas Natural Re-
sources Code, Chapter 33, §33.051, which authorizes the
Council and the Texas General Land Office to perform the
duties provided in Subchapter C; §33.052, which authorizes the
commissioner to develop a continuing comprehensive CMP;
§33.053, which sets out the elements of the CMP, including
a description of the organizational structure for implementing
and administering the CMP; §33.054, which allows the commis-
sioner to review and amend the CMP; §33.055, which requires
the Council to hold public hearings, as deemed appropriate,
to consider amendments to the CMP; and §33.206(d) which
authorizes the Council to adopt procedural rules for the review
of federal actions, activities and outer continental shelf plans
that incorporate provisions of federal regulations governing
those reviews.
Texas Natural Resources Code §§33.051, 33.052, 33.053,
33.054, 33.055, 33.204 and 33.206(d) are affected by this
rulemaking.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 8, 2004.
TRD-200400124
Larry Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Effective date: January 28, 2004
Proposal publication date: October 17, 2003
For further information, please call: (512) 305-9129
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES
CHAPTER 12. SPECIAL NUTRITION
PROGRAMS
SUBCHAPTER A. CHILD AND ADULT CARE
FOOD PROGRAM (CACFP)
DIVISION 2. ELIGIBILITY OF CONTRAC-
TORS AND FACILITIES
40 TAC §12.21
The Texas Department of Human Services (DHS) adopts an
amendment to §12.21 without changes to the proposed text pub-
lished in the December 5, 2003, issue of the Texas Register (28
TexReg 10900).
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Justification for the amendment is to remove the specific dollar
amount of the threshold for the single audit requirements and
to provide the reference for compliance to 7 Code of Federal
Regulations (CFR) Part 3052. This amendment makes the rule
consistent with corresponding audit rules in Chapter 12.
DHS received no comments regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code,
Chapters 22 and 33, which authorizes DHS to administer public
and nutritional assistance programs.
The amendment implements the Human Resources Code,
§§22.0001-22.040 and §§33.001-33.027.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 8, 2004.
TRD-200400121
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: January 28, 2004
Proposal publication date: December 5, 2003
For further information, please call: (512) 438-3734
♦ ♦ ♦
PART 6. TEXAS COMMISSION FOR
THE DEAF AND HARD OF HEARING
CHAPTER 183. BOARD FOR EVALUATION
OF INTERPRETERS AND INTERPRETER
CERTIFICATION
SUBCHAPTER A. DEFINITIONS AND BOARD
OPERATIONS
40 TAC §183.9
The Texas Commission for the Deaf and Hard of Hearing adopts
an amendment to §183.9, without changes to the text as pub-
lished in the November 7, 2003, Texas Register (28 TexReg
9789).
This amendment will add language regarding the definition of a
court interpreter.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Commission for the Deaf and Hard of Hearing
Effective date: January 28, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 407-3250
♦ ♦ ♦
SUBCHAPTER G. CERTIFIED COURT
INTERPRETERS
40 TAC §183.701
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.701, without changes to the text as published in the
November 7, 2003, Texas Register (28 TexReg 9790).
This new rule will add language defining the scope of the court
interpreter program.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Commission for the Deaf and Hard of Hearing
Effective date: January 28, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 407-3250
♦ ♦ ♦
40 TAC §183.706
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.706, without changes to the text as published in the
November 7, 2003, Texas Register (28 TexReg 9791).
This new rule will add language defining the examination require-
ments to become certified as a court interpreter.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 8, 2004.
TRD-200400126
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David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Effective date: January 28, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 407-3250
♦ ♦ ♦
40 TAC §183.707
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.707, without changes to the text as published in the
November 7, 2003, Texas Register (28 TexReg 9791).
This new rule will add language defining the training and require-
ments necessary to enable a person to take the court interpreter
examination.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Commission for the Deaf and Hard of Hearing
Effective date: January 28, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 407-3250
♦ ♦ ♦
40 TAC §183.708
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.708, without changes to the text as published in the
November 7, 2003, Texas Register (28 TexReg 9792).
This new rule will add language defining the training and mentor
requirements necessary to be approved by the Commission prior
to the court interpreter examination.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Commission for the Deaf and Hard of Hearing
Effective date: January 28, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 407-3250
♦ ♦ ♦
40 TAC §183.709
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.709, without changes to the text as published in the
November 7, 2003, Texas Register (28 TexReg 9792).
This new rule will add language defining the requirements nec-
essary to be approved by the Commission to renew a person’s
court interpreter certification.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Commission for the Deaf and Hard of Hearing
Effective date: January 28, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 407-3250
♦ ♦ ♦
40 TAC §183.710
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.710 with changes to clarify section (d). The rule was
originally issued and posted in the November 7, 2003, issue of
the Texas Register (28 TexReg 9793).
This new rule will add language defining the responsibilities of a
certified court interpreter.
No comments were received.
The new section is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted new
section.
§183.710. Responsibilities of certified court interpreter--General.
(a) A certified court interpreter must provide the following
written notification to the court: "Certified by the Texas Commission
for the Deaf and Hard of Hearing. Complaints about the services
provided by this person may be presented to the Commission at P.O.
Box 12904, Austin, Texas 78711." The notification shall also be
included on all contracts and invoices for court interpreter services.
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(b) A certified court interpreter shall present their court inter-
preter certification card upon the request of a court or an officer of the
court.
(c) A certified court interpreter shall notify the Commission,
in writing, within thirty (30) days of any change in the certified court
interpreter’s name, address, or telephone number.
(d) A Level III, IV or V certified interpreter, or RID certified
CSC, IC/IT, RSC. MCSC interpreter who is not a certified court re-
porter who interprets in court shall inform the court.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Commission for the Deaf and Hard of Hearing
Effective date: January 28, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 407-3250
♦ ♦ ♦
40 TAC §183.711
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.711, without changes to the text as published in the
November 7, 2003, Texas Register (28 TexReg 9793).
This new rule will add language defining the fees required to
apply to become a certified court interpreter.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Commission for the Deaf and Hard of Hearing
Effective date: January 28, 2004
Proposal publication date: November 7, 2003
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♦ ♦ ♦
40 TAC §183.712
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.712, without changes to the text as published in the
November 7, 2003, Texas Register (28 TexReg 9794).
This new rule will add language outlining authority of the agency
to impose administrative sanctions on a person who interprets in
a court and is not qualified to function as a court interpreter.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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♦ ♦ ♦
40 TAC §183.713
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.713, without changes to the text as published in the
November 7, 2003, issue of the Texas Register (28 TexReg
9794).
The new rule will add language outlining process and actions
that the agency may impose upon a person who interprets in a
court and is not qualified to function as a court interpreter.
No comments were received regarding the new section.
The new section is adopted under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by the adopted new
section.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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♦ ♦ ♦
40 TAC §183.714
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.714, without changes to the text as published in the
November 7, 2003, issue of the Texas Register (28 TexReg
9795).
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The new rule will add language outlining disciplinary actions that
the agency may enact upon a person who interprets in a court
and is not qualified to function as a court interpreter.
No comments were received regarding the new section.
The new section is adopted under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by the adopted new
section.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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♦ ♦ ♦
40 TAC §183.715
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.715, without changes to the text as published in the
November 7, 2003, Texas Register (28 TexReg 9796).
This rule will add language outlining disciplinary actions guide-
lines that the agency will utilize when a person interprets in a
court and is not qualified to function as a court interpreter.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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♦ ♦ ♦
40 TAC §183.716
The Texas Commission for the Deaf and Hard of Hearing adopts
new §183.716, without changes to the text as published in the
November 7, 2003, Texas Register (28 TexReg 9797).
This new rule will add language clarifying the continuing educa-
tion requirements of a certified court interpreter.
No comments were received.
This rule is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.
No other statute, code or article is affected by this adopted rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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PART 20. TEXAS WORKFORCE
COMMISSION
CHAPTER 809. CHILD CARE AND
DEVELOPMENT
The Texas Workforce Commission (Commission) adopts the re-
peal of the following sections of Chapter 809, relating to Child
Care and Development without changes to the proposal as pub-
lished in the October 31, 2003, issue of the Texas Register (28
TexReg 9496):
Subchapter A, General Provisions, §809.1;
Subchapter B, General Management Requirements, §809.20;
Subchapter C, Requirements to Provide Child Care, §809.44 and
§809.46;
Subchapter D, Self-Arranged Care; §809.61 and §809.62;
Subchapter E, Parent Rights and Responsibilities, §§809.72,
809.78 and 809.79;
Subchapter F, General Eligibility for Child Care, §809.92 and
§809.93;
Subchapter G, Child Care for People Transitioning Off Public As-
sistance, §809.101;
Subchapter H, Children of Parents at Risk of Becoming Depen-
dent on Public Assistance, §§809.121 - 809.123;
Subchapter K, Funds Management, §§809.225, 809.226 and
809.231;
Subchapter M, Appeal Procedure, §809.271;
Subchapter N, Corrective and Adverse Action, §809.283; and
Subchapter O, Child Care Train Our Teachers (TOT) Award,
§§809.301 - 809.304, 809.311 - 811.314, 809.331, and 809.332.
The Commission adopts new rules for the following sections of
Chapter 809 without changes to the proposed text as published
29 TexReg 644 January 23, 2004 Texas Register
in the October 31, 2003, issue of the Texas Register (28 TexReg
9496):
Subchapter A, General Provisions, §809.1;
Subchapter D, Self-Arranged Care, §809.63;
Subchapter E, Parent Rights and Responsibilities, §809.78 and
§809.79;
Subchapter F, General Eligibility for Child Care, §809.92 and
§809.93;
Subchapter H, Children of Parents at Risk of Becoming Depen-
dent on Public Assistance, §809.123;
Subchapter K, Funds Management, §809.226 and §809.231;
and
Subchapter M, Appeal Procedure, §809.271.
The Commission adopts new rules for the following sections of
Chapter 809 with changes to the proposed text as published in
the October 31, 2003, issue of the Texas Register (28 TexReg
9496):
Subchapter B, General Management, §809.20;
Subchapter C, Requirements to Provide Child Care, §809.44 and
§809.46;
Subchapter D, Self-Arranged Care, §809.61 and §809.62;
Subchapter E, Parent Rights and Responsibilities, §809.72;
Subchapter G, Child Care for People Transitioning Off Public As-
sistance, §809.101;
Subchapter H, Children of Parents at Risk of Becoming Depen-
dent on Public Assistance, §809.121 and §809.122;
Subchapter K, Funds Management, §809.225; and
Subchapter N, Corrective and Adverse Action, §809.283.
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A. Purpose
B. Background
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PART I. PURPOSE AND BACKGROUND
A. Purpose
The purpose of the rule changes is, in part, to comply with fed-
eral and state statutory requirements. The rule changes also
promote the efficient use of available funds providing affordable,
safe and nurturing child care services to the maximum number
of eligible families in order to enable them to achieve or maintain
self-sufficiency. The Commission also removes certain obsolete
rule provisions.
B. Background
The Commission adopts rule changes in order to comply with
federal laws regarding the exclusion of certain federal educa-
tional loans and monetary allowances paid to certain children
of Vietnam veterans from the income eligibility calculation. The
Commission also adopts the rule changes in response to Senate
Bill 280 (SB 280) enacted by the 78th Legislature, Regular Ses-
sion, which requires modifications in the parent notification pe-
riod for terminating child care services. SB 280 also allows the
Commission the option of discontinuing the Train Our Teacher
(TOT) scholarship program. The Commission also makes tech-
nical amendments to reflect the name change from the Texas De-
partment of Protective and Regulatory Services (TDPRS) to the
Texas Department of Family and Protective Services (TDFPS)
as required by House Bill 2292, enacted by the 78th Legislature,
Regular Session.
The proposed rule changes also provide clarification and estab-
lish new statewide parameters for local policies involving mini-
mum work-activity hours, reimbursements to providers, and the
parent responsibility agreement.
PART II. EXPLANATION OF INDIVIDUAL RULE AMEND-
MENTS
§809.1. Short Title and Purpose.
The Commission repeals §809.1(c) relating to the effective date
for the implementation of the child care rules adopted in Feb-
ruary 1999. It includes the provision that "...until September 1,
1999, the Boards shall continue to comply with the rules in ef-
fect on January 1, 1999." It also provides that Boards have until
December 1, 1999 to implement direct payments to providers for
self-arranged child care. The purposes for which these specific
rules were adopted have been served, and they are no longer
relevant.
The Commission also adds a new §809.1(c) that provides clarifi-
cation related to the repeal of Subchapter O, Child Care Train Our
Teachers (TOT) Award. SB 280 amends §302.066(a) of the La-
bor Code, making it optional rather than mandatory for the Com-
mission to continue awarding TOT scholarships. Both the 76th
and 77th Legislatures appropriated funds specifically to support
the TOT scholarship awards. The 78th Legislature, however, ap-
propriated no funds specifically to support the continuation of the
TOT scholarships in the 2004 - 2005 biennium. Furthermore, an
evaluation of the first two years of the TOT program indicates that
the scholarships are not achieving the results intended.
Section 809.1(c) stipulates that the Texas Workforce Commis-
sion will continue to administer and honor TOT scholarships
awarded prior to July 1, 2003, under the rules in effect when
the scholarship was awarded. The new rule also stipulates that
repeal of the TOT award will not prohibit the Commission from
enforcing the employment and reporting obligations required of
TOT awardees.
§809.20. Leveraging Local Resources.
The Commission changes §802.20(a)(1) by adding subpara-
graph (B) in order to allow Boards to include certifications of
eligible expenditures by private entities in their local match
requirements. With the increase in the amount of local match
required in the state’s General Appropriations Act for the 2004
- 2005 biennium, the ability to certify eligible expenditures by
private entities would assist the Boards in securing additional
local matching funds.
The federal regulations at 45 CFR, Part 98 §98.53 provide for
the use of certified or transferred public funds and for the use
of private funds, within certain limitations, to meet the state’s
matching funds requirements. This rule change allows Boards
to certify child care expenditures by private entities provided that
the expenditures do not expressly or effectively benefit a specific
individual, organization, facility or institution.
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§809.44. Provider General Liability Insurance Requirements.
The Commission adopts a new §809.44 in order to set limits
on Board policies regarding liability insurance for child care
providers. Prior to this change the Boards had flexibility in
determining if general liability insurance would be required
and the amount of the liability insurance required for child
care providers with signed agreements to serve Commission
subsidized children. The rule changes in §809.44 will align
the liability insurance requirements for child care with the state
requirements stipulated in Chapter 42 of the Human Resources
Code.
State law (§42.049 of the Human Resource Code) requires only
licensed child care centers to carry $300,000 per occurrence in
general liability insurance. If a center is unable to secure lia-
bility insurance or has exhausted the liability limits stipulated in
its policy, state law permits the Texas Department of Family and
Protective Services (TDFPS) to exempt the center from this re-
quirement, and the center must notify parents that they do not
carry liability insurance. Furthermore, state law does not require
child care homes to carry liability insurance to be licensed or reg-
istered by TDFPS.
Many Boards, however, in their agreements with child care
providers require liability insurance in excess of the $300,000,
require providers to list the contractor as the "additional insured"
in the provider’s policy, and do not allow an exemption from
the liability insurance requirement as stipulated in the state
standards. Most Boards also require liability insurance in their
agreements with licensed and registered child care homes,
even though these providers are not required by state law have
general liability insurance.
It is the intent of the Commission that Boards not place additional
requirements on child care providers that are not required by
state law. State law requires liability insurance in the amount
of $300,000 per occurrence only for licensed child care centers.
TDFPS is the agency responsible for regulating the child care
industry and thereby enforces the licensing requirements for that
industry.
Boards do not have the authority to regulate or license child care
providers in any way, including requiring that providers maintain
or obtain liability insurance. The Boards’ role is to ensure that
providers that are required to meet the state’s licensing require-
ments are in good standing with TDFPS. Boards are responsi-
ble for ensuring that parent choice is the basic foundation upon
which the services are delivered. To that end, Boards’ contrac-
tors may inform parents of the state’s licensing requirements so
parents can make informed decisions when selecting a child care
provider as part of the required consumer education.
Other than consumer education, the Commission intends that
no funds be expended on regulatory activities relating to the li-
censing or monitoring of child care providers, as that is the ex-
press statutory authority of TDFPS and not an appropriate use
of funds by a Board or a Board’s contractor. Boards must ensure
that they and their contractors do not create the appearance of
regulating child care providers. The Boards should take steps to
ensure that parents are not under the impression that child care
providers with agreements are "approved" or otherwise "regu-
lated" by the Boards or contractors, as this would be contrary to
the statutory division of authority between the TDFPS and the
Commission intended by the Legislature.
Information obtained from the National Child Care Information
Center (NCCIC) reveals that 26 states do not require liability in-
surance for licensed child care centers. For the 24 states that
do require liability insurance for licensed child care centers, the
average amount required is $300,000 per occurrence. Of the 50
states, 41 do not require liability insurance for licensed or regis-
tered child care homes. Six of those 41 states do require trans-
portation insurance if a provider transports children in care.
Section 809.44(a) specifies that Boards may not require licensed
child care centers to have insurance limits or requirements in
excess of the state licensing standards.
Section 809.44(b) ensures that licensed child care centers that
are required by TDFPS to have liability insurance, but are unable
to obtain insurance or have exhausted their liability limits, must
notify TDFPS, the parents and the Board that they do not have
liability insurance. However, they must remain eligible to receive
child care subsidies as long as they remain licensed by TDFPS.
Finally, §809.44(c) prohibits Boards from requiring liability insur-
ance for licensed or registered child care homes that are not re-
quired by the state to have liability insurance.
§809.46. Assessing and Collecting Parent’s Share of Cost
Share.
The Commission changes §809.46(a) by removing the obsolete
paragraph (4). Prior to September 3, 2001, the rules stated that
parents or caretakers receiving TANF or SSI were exempt from
the parent’s share of cost. That exemption was amended ef-
fective September 3, 2001 to include only parents who are par-
ticipating in TANF Choices employment services. The obsolete
§809.46(a)(4) was part of the old rules intended to clarify that the
parent’s share of cost was not waived if the child was the only
family member receiving TANF or SSI. This provision became
obsolete in September 3, 2001 when the exemption for SSI re-
cipients was repealed.
Repeal of §809.61, Qualifications to Provide Self-Arranged Care
and §809.62, Reimbursement for Self-Arranged Care; Addition
of §809.61, Qualifications to Provide Unregulated Relative Care,
§809.62, Qualifications to Provide Regulated Self-Arranged
Care, and §809.63, Reimbursement for Self-Arranged Child
Care.
The Commission adopts rules to distinguish clearly between
regulated self-arranged care and unregulated relative self-ar-
ranged care. The Commission makes this change in order
to clearly specify that relative care is the only unregulated
child care provided by the state. The Commission repeals the
previous §809.61, Qualifications to Provide Self-Arranged Care.
The Commission establishes a new §809.61, Qualifications to
Provide Unregulated Relative Self-Arranged Care. The provi-
sions relating to regulated self-arranged care are included in a
new §809.62, Qualifications to Provide Regulated Self-Arranged
Care. The previous §809.62, Reimbursement for Self-Arranged
Care is now §809.63.
§809.72. General Parent Rights.
The Commission amends §809.72 to add paragraph (6) regard-
ing the notification of termination of child care in order to com-
ply with SB 280 enacted by the 78th Texas Legislature, Regular
Session. Section 809.72(6) applies only to parents terminated
from at-risk child care in order to make room for mandatory state
priority groups. Section 809.72(5) requiring written notification
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by the Board’s contractor at least 15 days before the denial, de-
lay, reduction, or termination of child care remains in effect for all
other care.
The intent of SB 280 is to require a 30-day notification to parents
whose child care is terminated, denied or reduced to make room
for priority groups. The only exceptions provided by SB 280 are
if the 30-day notice would interfere with the ability of the Board to
comply with its duties regarding the number of children served or
would require the expenditure of funds in excess of the amount
allocated to the Board. Under these circumstances the notice
may be provided on the earliest date on which it is practicable
for the Board. SB 280 also requires that the written notification
include information regarding other child care services for which
the recipient may be eligible.
The Commission adds §809.72(5)(C) that allows the exceptions
to the 30-day notification as stipulated by SB 280. The Commis-
sion also adds §809.72(6) to require that the written notification
include information regarding other child care services for which
the recipient may be eligible.
§809.78. Parent Responsibility Agreement.
The Commission changes §809.78(b)(1) in order to define more
clearly how parents must show cooperation with the Office of the
Attorney General (OAG), if necessary, to establish paternity and
to enforce child support as required by the Parent Responsibility
Agreement (PRA).
Commission staff contacted the Texas Department of Human
Services (TDHS) to determine how that agency defines this sec-
tion of the Personal Responsibility Agreement signed by TANF
recipients. The rule change aligns child care rules with the TDHS
definition regarding this section of the PRA.
The new language stipulates that the parent must show coop-
eration with the Office of the Attorney General on an ongoing
basis by: providing information about and helping to locate the
absent parent; helping to establish paternity; and appearing in
court hearings or other meetings to establish child support.
The Commission also changes §809.78(b)(3) in order to correct
the reference to the citation in the Education Code regarding
exemption from school attendance as required by the PRA. The
previous rule cites §21.003 of the Education Code; however, the
correct citation is §25.086.
§809.79. Parent Responsibility Agreement, Sanctions and Ex-
ceptions.
The Commission changes §809.79 in order to strengthen the
sanctions a Board may impose for non-compliance with the
Parent Responsibility Agreement (PRA). The previous rule
provided that Boards may impose a sanction of an additional
parent co-pay of $25 per month for every month of non-com-
pliance with the PRA. Boards have voiced a concern that the
additional $25 per month is inconsequential to the parents and
is insufficient as an incentive for compliance with the PRA.
The Commission addresses this concern by adopting
§809.79(a)(2) to require the Boards to establish a sanc-
tion policy that includes the option of terminating the family’s
child care for non-compliance with the PRA.
§809.92. General Eligibility Requirements.
The Commission adopts §809.92(b) by changing the word "par-
ents" in the previous rule to "family" in order to remain consistent
with the definition of "family" in §809.91(2).
The Commission also changes §809.92(b)(1) in order to state
specifically that the Boards determine income eligibility limits.
The Boards, however, shall not set income limits higher than 85
percent of the state median income (SMI) as required by 45 CFR
98.20(a)(2). This change makes the rules consistent with the
Commission’s intent and the CCDF State Plan. The Commission
also makes changes to subsequent references to income limits in
§809.121 and §809.122 regarding eligibility for children living at
low incomes and children with disabilities to specifically stipulate
that the Board sets income limits for these populations provided
that the income limit shall not exceed 85 percent of SMI.
§809.93. Calculating Income.
The Commission changes §809.93(a)(8) to clarify that income
from Temporary Assistance for Needy Families (TANF) includes
payments for both single-parent families and for two-parent fam-
ilies as provided in Chapters 31 and 34 respectively of the Texas
Human Resources Code.
The Commission also changes §809.93(b) by adding paragraph
(2) in order to comply with Title 38 United States Code (USC)
§1823(c) which states that federal income support for children of
Vietnam veterans born with spina bifida and children of women
of Vietnam veterans with certain other birth defects shall not be
included in determining eligibility and co-payments for federally
assisted programs.
The Commission changes §809.93(b) by adding paragraph (3) in
order to comply with the Title 20 USC §1087uu that requires the
disregard of federal student aid when determining eligibility for
programs funded in whole or in part with federal funds. Specif-
ically, the disregard covers federal work-study programs funded
by the Economic Opportunity Program, any student financial aid
provided by the Bureau of Indian Affairs, and federal student as-
sistance provided by Higher Education Resources and Student
Assistance. Other educational loans and grants from state and
local sources will still be included in calculating income.
§809.101. Transitional Child Care.
The Commission changes §809.101(a) in order to define transi-
tional child care as care provided to former TANF recipients who:
were denied cash assistance and were working at the time their
TANF benefits were denied; or have been denied cash assis-
tance due to expiration of time limits within the last 30 days.
When a TANF recipient loses or is denied cash assistance, child
care contractor staff uses DHS’s SAVERR system to determine
that the parent is eligible for transitional child care. There are
some instances, however, when a parent may be eligible for tran-
sitional child care services but is not coded as transitional in the
SAVERR system. It is the intent of the Commission that Boards
request parents to provide proof that they are eligible for transi-
tional child care and that the SAVERR system be used only to
verify eligibility for parents coded as transitional in that system.
The Commission changes §809.101 to add subsection (b) that
specifically gives Boards the authority to set higher income eli-
gibility limits for transitional child care than their initial eligibility
limits, provided the limit does not exceed 85 percent of SMI. The
Commission makes this addition in order to clarify its intent and
reinforce that provision in the CCDF State Plan.
The Commission redesignates §809.101(b) to (c) and modifies
it to add a provision from Chapter 31 of the Texas Human Re-
sources Code which stipulates that 18 months of transitional care
be provided only to those Choices volunteers who are eligible for
a child caretaker exemption.
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The Commission redesignates §809.101(c) to (d) and changes it
in order to limit transitional child care to four weeks for clients par-
ticipating in a Choices activity and who are not employed when
their TANF cash assistance expires. As a result of this change,
the Commission also repeals subsection (d) relating to clients
participating in a Choices activity when their TANF cash assis-
tance expires.
§809.121, Children Living at Low Incomes and §809.122, Chil-
dren with Disabilities
The Commission changes §809.121 and §809.122 by adding
§809.121(a)(2) and §809.122(b)(2) to establish a minimum of
25 hours per week for a single-parent family and 50 hours per
week for a two-parent family that parents must work or partici-
pate in training or education activities in order to receive at-risk
child care services, or for child care services provided to children
with disabilities. Boards, however, may set a higher number of
required hours per week.
The Commission recognizes that family circumstances may
dictate that exceptions be made to the minimum activity
requirements. The Commission adds §809.121(a)(5) and
§809.122(b)(3) to allow Boards to reduce the minimum required
activity hours per week if the parent’s documented medical
disability or the parent’s need to care for a physically or mentally
disabled family member prevents them from participating for the
required weekly activity hours.
The Commission adds §809.121(b) and §809.122(c) to provide
that each credit hour of postsecondary education count as three
hours of education activity to be applied toward the education
activity hours required in §809.121(a)(2) and §809.122(b)(2) re-
spectively.
The Commission believes that requiring parents of children living
at low incomes, including parents with children with disabilities,
to participate in work or education activities will assist these fam-
ilies in becoming self-sufficient. A recent study by the Heritage
Foundation found that if low-income, working families increase
the number of hours they work each year from the current 700
to 2000 hours there would be an 80 percent reduction in child
poverty. The Foundation concluded that policies that encourage
work should be included in any poverty-reducing strategy.
§809.122. Children with Disabilities.
The Commission redesignates §809.122(c) to (d) and changes it
in order to clarify rule language regarding the age eligibility for a
child with disabilities. Previous language stated that Boards may
extend child care services to children with disabilities who are
"between the ages of 13 and 19." Previous rule language could
have been interpreted to mean that services can be provided to
19-year-olds. The federal child care regulations in §98.20(a)(ii)
allow child care services to children with disabilities who are un-
der 19 years of age. The Commission changes the language to
make it clear that 19-year-olds are not eligible for child care ser-
vices.
§809.123. Children of Teen Parents.
The Commission changes §809.123(b)(2) to clarify that Boards
have the authority to set higher income eligibility limits for chil-
dren of teen parents than the Board’s basic eligibility limits, pro-
vided the limit does not exceed 85 percent of SMI. The Commis-
sion makes this addition in order to clarify its intent and reinforce
that provision in the CCDF State Plan.
The Commission changes §809.123(c)(2) in order to clarify when
the income of a grandparent must be included in determining in-
come eligibility for a teen parent’s child. Previous rule language
stated that if a teen parent "is, or has been, married" then the
child’s grandparent’s income is not included in the income eligi-
bility calculation. Section 809.123(c)(2)(B) was intended to apply
only to teen parents not living with their parents. However, some
Boards interpreted it to apply to teen parents residing with their
parents. The Commission removes §809.123(c)(2)(B) to clarify
that the gross income of the teen’s parent(s) is excluded only if
the teen does not reside in the same home as the teen’s par-
ent(s). The rule change also clarifies that any monetary amount
given to the teen parent by his or her parent(s) who are not re-
siding with the teen parent, must be included in calculating the
teen parent’s income eligibility.
§809.225. Continuity of Care.
The Commission changes §809.225(a) to clarify that families
whose transitional child care has expired should be placed in
at-risk care, if they remain eligible for child care services. In
some workforce areas, families whose transitional child care
benefits have expired are not rolled into at-risk child care, but
put on a waiting list for child care services. That is not the
intent of the continuity of care rule. In order to comply with the
continuity of care principle, when the family’s transitional child
care has expired the children should remain in child care if the
family continues to meet the Board’s eligibility criteria.
§809.226. Provider Payments.
The Commission changes §809.226 by removing the obsolete
reference to a "master contract" with Boards. The "master con-
tract" referenced in the previous rule is now called an "Agency-
Board" agreement.
§809.231. Provider Reimbursement Rates.
The Commission changes §809.231 by adding new subsections
(b) and (c) and relettering subsequent subsections.
The Commission adds §809.231(b) in order to establish Com-
mission expectations that Boards not reimburse any provider
more than the individual Board’s maximum rate or the provider’s
published rate, whichever is lower. There is no provision in the
CCDF federal regulations (45 CFR, Parts 98 and 99) to prohibit
a state (or Board) from reimbursing providers at a rate that is
higher than the Board’s maximum rate. However, the Preamble
to the federal CCDF regulations does remind the states of the
"...general principle that federal subsidy funds cannot pay more
for services than is charged to the general public for the same
service."
It is the Commission’s expectation that the Boards will adhere
to the guidance in the Preamble of the federal CCDF regula-
tions, and that Boards will reimburse providers at the lower of
the Board’s maximum reimbursement rate or the provider’s pub-
lished rate. That is the current practice among the Boards. How-
ever, there is no current rule in place to reinforce that expectation.
The Commission adds §809.231(c) to require Boards to estab-
lish the same maximum rate within each category of care for all
regulated providers even if the provider is self-arranged by the
parent and does not have a signed agreement with the Board.
Currently, Boards are using three approaches to setting the max-
imum reimbursement rates for the three categories of providers.
Eight Boards reimburse regulated, self-arranged providers at
the same rate as regulated providers with signed agreements
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while unregulated, relative providers are reimbursed at a lower
rate. Eleven Boards reimburse all self-arranged providers
(regulated facilities and unregulated relatives) at the same lower
rate than paid to regulated providers with signed agreements.
Nine Boards have three sets of maximum rates for each facility
type and age group: one rate for providers with agreements; a
lower rate for regulated, self-arranged providers; and an even
lower rate for unregulated, relative care.
The Commission understands why Boards would reimburse un-
regulated, relative providers, who are not required by the state
to maintain health and safety standards, at a lower rate than
regulated providers who do have to maintain such standards.
The Commission, however, believes that the practice of reim-
bursing regulated providers at different rates simply because the
provider has an agreement with the Board limits parental choice,
since many providers without an agreement may refuse to accept
CCDF subsidized children because they will be reimbursed at a
lower rate than regulated providers with agreements.
§809.271. Child Care During Appeal.
The Commission changes §809.271(b) regarding continuing
child care during the appeal process in order to address
concerns raised by Boards regarding the cost of paying for
such care. Specifically, the Commission adds paragraph (8) to
stipulate that child care services shall not be provided during the
appeal process if child care was terminated, reduced, denied
or delayed due to the parent’s failure to report, within 10 days,
changes in a family’s circumstance that would make the family
ineligible for child care services.
The Commission also changes §809.271(b)(4) to clarify that
child care services shall not be provided during the appeal
process if the child’s care was terminated, reduced, denied or
delayed due to lack of funding caused by an increase in the
number of enrolled children in state and Board priority groups.
§809.283. Corrective and Adverse Action.
The Commission changes §809.283(e) in order to clarify the rule
citation regarding sanctions that may be imposed on a contractor
for failure to comply with the Service Improvement Agreement.
The list of possible sanctions is provided in §809.283(a) and (c),
not in §809.283(b) as (e) previously stated. The rule language is
made more general to refer to all sanctions listed in the section.
Repeal of Subchapter O, Child Care Train Our Teachers (TOT)
Award
The Commission repeals the rules regarding the Train Our
Teachers (TOT) Award and discontinues the scholarship pro-
gram based on authority granted in SB 280 enacted by the 78th
Legislature, Regular Session.
PART III. COORDINATION OF ACTIVITIES
In the development of these rules for publication and public com-
ment, the Commission sought the involvement of each of Texas’
twenty-eight Local Workforce Development Boards. The Com-
mission provided policy concepts to the Boards for considera-
tion and review pursuant to Texas Labor Code §302.064 and
the Commission’s Resolution Regarding Board Coordination in
Policy Development adopted September 24, 2002. Prior and
during this rulemaking process, the Commission considered the
Boards’ comments. In addition, the Commission held discus-
sions with the Workforce Leadership of Texas (WLT) Policy Com-
mittee and the Child Care Network regarding the development
and implementation of these rules.
PART IV. PUBLIC COMMENTS AND RESPONSES
Public comments were received from the following: Alamo Work-
force Development Board; Concho Valley Workforce Develop-
ment Board; North Texas Workforce Development Board; Per-
mian Basin Workforce Development Board; State Representa-
tive Norma Chavez; Economic Opportunities Advancement Cor-
poration, Advisory Committee for Region XI/Child Care Services;
Camino Real Child Care Coalition; YWCA--El Paso; Professional
Home Child Care Association; and home child care providers:
Lori Arezaz, Veronica Carrillo, Ana Carronch, Delmara Castillo,
Maria Garcia, Sanda Garcia, Elvia Holguin, Veronica Ortiz, Lor-
raine Romero, and Michelle Wyche.
Some commenters were for the rules, some disagreed with the
changes, and some made recommendations for changes to the
proposed language. The comment summaries and responses
are as follows:
§809.44. Provider General Liability Insurance Requirements.
Comment: Twelve commenters agreed with the rule change.
(Note: The commenters expressed their opposition to the pre-
vious rule allowing Boards the option of requiring liability insur-
ance for home child care providers. Therefore, the commenters
support the proposed rule prohibiting Boards from requiring lia-
bility insurance for home child care.)
The commenters stated that most of the new TDFPS licensing
standards are the same for licensed home and centers. One of
the few exceptions is that the law does not require liability in-
surance or commercial transportation insurance from child care
home providers. One of the commenters stated that TDFPS
does not require child care homes to have liability insurance, be-
cause the agency realizes that insurance is costly for home care
providers and TDFPS does not deem the expense necessary for
child care homes.
Response: The Commission agrees that child care rules should
not allow Boards to set liability insurance requirements in excess
of those required by state law. The Commission further agrees
that liability insurance is a financial hardship on home-based
providers.
Comment: One commenter stated that Boards should be al-
lowed to decide whether liability insurance should be required
of registered family home providers. The commenter stated that
the cost of the insurance is minimal and is a basic business ex-
pense.
Response: The Commission does not agree that liability insur-
ance is a minimal business expense for any child care provider,
especially a home care provider. Eleven home care providers
submitted comments as part of this solicitation indicating that li-
ability insurance is a major financial burden for them.
Comment: Six commenters opposed the rule change. The com-
menters stated that requiring liability insurance from providers
with agreements protects the Boards and child care contractors
from lawsuits. Even though Boards and child care contractors
should not be liable for the safety of children, they can and will
be sued if a parent perceives them to be liable. If the child care
home is not insured, the parent may sue the contractor or the
Board.
Response: It may be true that parents can sue any entity that
they perceive as liable for the protection of their children. For
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that reason it is important that Boards and child care contrac-
tors take steps to ensure that parents are not under the impres-
sion that child care providers with agreements are "approved" or
otherwise regulated by the Boards or contractors. The Boards
and contractors should not encourage the perception of Board or
contractor liability. The Commission believes that by requiring li-
ability insurance from the providers, the Boards and contractors
may be encouraging the perception that they are liable for the
safety for children in care.
The Texas Legislature provided a clear mandate that only li-
censed child care centers should be required to have liability in-
surance. The Legislature also gave TDFPS the statutory author-
ity to ensure compliance with state law. The Boards’ roles should
not extend any further than ensuring that licensed child care cen-
ters are in good standing with TDFPS and informing parents of
the providers’ liability insurance status as required by §809.14.
Comment: Three commenters stated that requiring liability in-
surance allows the Boards to ensure or protect the health and
safety of children in subsidized care as required in §809.15 of
the child care rules.
Response: The Commission does not agree with the premise
that having liability insurance ensures the health and safety of
children any more than having automobile insurance is an indi-
cator of safe driving. Liability insurance does not make children
any safer while in care. Liability insurance may protect the child
care provider in case an accident occurs at the provider location;
it does not provide health and safety protection for the children
in care.
Comment: One commenter contended that several child care
rules imply that contractor and Boards are required by the Com-
mission to assume responsibility for the safety of children at con-
tracted sites. Among the rules the commenter cite are §809.13
and §809.15 requiring Boards to provide orientation and training
for child care providers in order to ensure parental choice and im-
prove quality, and §809.14 requiring Boards to make a consumer
guide available to parents. Furthermore, the commenter cited
§809.42 requiring Boards to ensure that the care provided is in
compliance with a provider agreement and that the providers are
not subject to corrective or adverse action with TDFPS. These
activities could imply the contractor is affirming that the child will
be safe.
Response: The training referenced in §809.13 is industry-wide
and is not restricted to providers accepting subsidized children
or providers with agreements. The Commission does not agree
that training provided to all child care providers implies that con-
tractors are affirming that children in these facilities will be safe.
Section 809.14(a)(3) requires Boards to provide consumer edu-
cation and a list of providers with agreements. The section also
states that this consumer information should indicate whether
the provider has liability insurance or not. Parents can then make
their choice of child care provider with this information in mind.
Providing information as to whether the provider has insurance
does not assume Board or contractor liability.
The Commission agrees that Boards shall ensure that the pro-
visions of the provider agreements are met. However, the only
specific requirement of provider agreements listed in the child
care rules (§809.43) is that the agreements include notices and
terms that detail provider obligations for complying with federal
and state statues and regulations and that discrimination is pro-
hibited. Any additional requirements in the agreements, such
as liability insurance, are monitored simply because the Board
has decided to include them in the agreement. It is the Commis-
sion’s belief that by requiring liability insurance and monitoring
for compliance, Boards are encouraging the perception that they
are liable for the safety of the children. The Commission recog-
nizes state law places the monitoring and regulation of the child
care industry solely within the purview of TDFPS and that addi-
tional monitoring and regulation by the Boards increases the cost
of care, and yet duplicates TDFPS’ statutorily granted powers.
Boards may not require more strenuous insurance requirements
than those imposed by state law.
Comment: Two commenters stated that when child care contrac-
tors certify that a Texas Rising Star (TRS) provider is providing
care that exceeds required state standards, this reflects a repre-
sentation of quality by the Boards. Therefore, the commenters
believe child care rules force contractors and Boards to accept
partial liability for the safety of the children in child care.
Response: The Commission disagrees that the certification and
monitoring requirements associated with the Texas Rising Star
(TRS) provider status imply Board or contractor liability for the
safety of the children in care. TRS certification indicates that
the provider has attained certain quality criteria; however, these
quality criteria do not include having liability insurance.
Comment: Two commenters stated that the new rule would pre-
vent Boards from requiring licensed child care centers from list-
ing the child care contractor as the "additional insured" in the
center’s liability insurance. If the contractor is not listed, then the
responsibility for defending a lawsuit falls to the child care con-
tractor and not the child care center.
Response: The Commission believes that by listing the contrac-
tor as the "additional insured," a court could interpret that as ac-
cepting liability. The rule language prevents Boards from requir-
ing licensed child care centers from listing the child care contrac-
tor as the "additional insured" in the center’s liability insurance.
This is an added cost to licensed centers and is a requirement
that exceeds the state licensing standards. The Commission
modified the proposed rule language in order to clarify this point.
Comment: One commenter suggested that if the rule is adopted,
then the insurance field and report should be removed from the
system.
Response: The Commission does not agree that insurance infor-
mation should be removed from the system. Some home-based
providers may elect to carry liability insurance, and that should
be included as information in the consumer guide required in
§809.14.
Comment: One commenter pointed out the inconsistency be-
tween the rule language in §809.44(a), which gives the Boards
the flexibility to determine whether licensed child care centers
are required to have liability insurance in order to have an agree-
ment with the Board, and the stated principle in the preamble,
which states that only TDFPS can determine the liability insur-
ance requirements for licensed child care centers.
Response: The Commission agrees that the preamble and the
proposed rule languages were inconsistent. In order to correct
this inconsistency, the Commission revised rule language and
deleted the previously proposed subsection (a) that allows the
Boards the flexibility to determine if liability insurance will be re-
quired of licensed child care centers. Since determining licens-
ing standards is a function of TDFPS, the Boards do not have
the flexibility to determine if liability insurance will be required of
licensed centers.
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Comment: One commenter stated that child care contractors
are placing payments for services rendered on hold pending the
provider showing proof of liability insurance.
Response: It is the Commission’s intent that child care contrac-
tors shall not place reimbursements for services rendered on
hold pending proof of liability insurance. If the provider is a li-
censed child care center, the liability insurance requirement is
monitored by TDFPS as part of the licensing requirements. The
Commission believes that any adverse action due to the lack
of liability insurance is the responsibility of TDFPS. Contractors
should not withhold payment unless or until TDFPS changes the
center’s license status. If the provider is a licensed or regis-
tered child care home provider, contractors should not withhold
payment for lack of insurance since this is not a requirement of
TDFPS or state law.
§809.72. General Parent Rights.
Comment: One commenter was concerned that extending child
care an extra 15 days would increase child care costs for the
Boards.
Response: The Commission appreciates the concerns raised;
however, state law requires this rule change. SB 280, enacted
by the 78th Texas Legislature, Regular Session, requires that
written notification be provided to the recipient at least 30 days
before the effective date of the termination.
Comment: One commenter was concerned about extending
child care an additional 15 days for a parent who is ineligible for
child care.
Response: The Commission believes it was the intent of the
Legislature that the 30-day notice apply only to at-risk parents
whose child care is terminated to make room for priority groups.
The legislative language, however, did not make that distinction.
Consequently, the proposed rule language did not make that dis-
tinction either. The Commission has clarified the intent of the
rule to state that the 30-day notification will apply only to parents
whose child care is terminated to make room for priority groups.
The current 15-day notification will continue to apply to those de-
termined to be ineligible.
Comment: One commenter was concerned about §809.72(6)(B)
requiring Boards to include in the 30-day notification information
regarding other child care services for which the recipient may
be eligible. The commenter believed that this would be an ad-
ditional administrative burden on Boards and their contractors,
and often there are no other known sources of child care assis-
tance. Parents that formerly received child care assistance may
be contacting other organizations that would not be able to help
them in the current economic climate.
Response: The Commission appreciates the concerns raised;
however, it does not have the authority to amend the proposed
rule. Texas law, SB 280, requires the Boards to institute this
practice.
§809.78. Parent Responsibility Agreement.
Comment: One commenter expressed concern about how
Boards and their contractors can ensure adherence to the rule
changes, because Boards do not have the capability to verify
compliance with the filing of child support. This is an additional
burden on staff and resources and both are stretched at the
moment.
Response: The rule amendment serves to clarify what consti-
tutes cooperation and to promote consistent practices regard-
ing the parent’s responsibility to the Office of the Attorney Gen-
eral (OAG). The Commission does not intend for the Boards to
assume the role of the child support enforcement agency, and
thereby verify compliance with the filing of child support. When
child support is an issue, it is the parent’s responsibility to provide
documentation regarding his or her cooperation with the OAG.
Boards and their contractors should request documentation re-
garding cooperation at initial eligibility determination and rede-
termination periods. If, however, a Board should learn at any
time that a parent is not cooperating, the parent will be in viola-
tion of the Parent Responsibility Agreement (PRA).
§809.79. Parent Responsibility Agreement, Sanctions and Ex-
ceptions.
Comment: One commenter expressed concern that sanctions
for non-compliance would be determined locally when the Texas
Department of Human Services (TDHS) is responsible for veri-
fying and imposing sanctions for failure to file for child support.
Response: TDHS is responsible for verifying and imposing sanc-
tions for TANF recipients only. Section 809.79 concerns At-Risk
and Transitional parents who are not covered by the TANF Per-
sonal Responsibility Agreement. The intent of this rule is to
provide the Boards with more stringent sanctions for non-com-
pliance with the child care PRA. It is not the intention of the
Commission to place greater monitoring responsibilities on the
Boards.
§809.101. Transitional Child Care.
Comment: One commenter was concerned that requiring former
TANF recipients who were denied cash assistance due to em-
ployment and increased earnings to apply for transitional child
care within 30 days of the TANF denial date could force parents
to enroll in transitional care even if there is no immediate need for
child care. For example, there are many after-school child care
programs provided free to parents in the commenter’s workforce
area. A parent who becomes transitional at the end of March
and only has until the end of April to apply for transitional child
care, but only needs after school assistance which the parent is
currently receiving free, would have to decide whether to enroll in
the child care program and change the child’s provider or leave
the child where he or she is and try to find other arrangements
for summer care. If the parent elects to enroll in subsidized child
care, this would increase the cost of care and take away a slot
from another family that needs care.
Response: The Commission appreciates the concern. The
Commission has modified rule language to address the issue
raised by the commenter. Section 809.101(1) does not have
a time limitation for parents who have been denied cash
assistance due to employment and increased earnings. Section
809.101(2), on the other hand, sets a 30-day application
deadline for those recipients who are denied due to expiration
of TANF time limits.
For parents who have become eligible for transitional child care
due to increased earnings, §809.101(b) stipulates that they may
receive child care for a period of 12 months from the effective
TANF denial date regardless of when the former recipient ap-
plies for transitional child care. If the recipient is eligible for a
TANF child caretaker exemption, child care shall be available for
a period of 18 months from the effective TANF denial date.
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§809.121, Children Living at Low Incomes and §809.122, Chil-
dren with Disabilities
Comment: One commenter agreed with setting a minimum num-
ber of hours; however, the commenter was concerned that 30
hours may be difficult for many parents to attain. The commenter
suggested the requirement be reduced to 25 hours. Many par-
ents have part-time jobs, and these jobs are less than 30 hours
per week. In order to meet the requirement, a second part-time
job would be required. Also, the commenter was concerned that
managing the work schedule for two part-time jobs would be very
difficult, especially for jobs with irregular work schedules.
Response: The Commission appreciates the commenter’s con-
cerns. After a review of the average hourly work week for the
top industries in which parents receiving subsidized child care
work, the Commission agrees with the commenter’s suggestion
to have at-risk parents be engaged in work activities for a mini-
mum of 25 hours per week.
Comment: One commenter questioned how the activity hour re-
quirement would apply to two-parent families.
Response: The Commission appreciates the comment and
agrees with clarifying the rule. The Commission has modified
rule language to address how the activity-hour requirement
is applied in a two-parent family. Section 809.121(a)(2) and
§809.122(b)(2) state that parents must participate in a com-
bination of training, education or employment activities for a
minimum of 25 hours a week for a single-parent family and 50
hours a week for a two-parent family. This will be consistent
with the Commission’s policy regarding the responsibility of
both parents in a family, and make the provisions similar to the
requirements in Choices rules.
Comment: One commenter agreed with the proposed minimum
work activity hours, however, it was not clear to the commenter
if part-time child care can be offered to families participating in
less than the minimum required hours per week.
Response: Parents are required to be working or in education or
training activities for a minimum of 25 hours per week for a single-
parent family and 50 hours per week for a two-parent family in
order to obtain full-time or part-time child care. If the parents
need part-time child care and meet the required activity hours,
then the parent may access part-time child care.
Comment: One commenter suggested that rule language be
clarified to indicate that the required hours may be a combination
of work, education or training.
Response: The Commission appreciates the suggestion and
agrees to clarify the language to specify that the 25 hours may
be any combination of work, education or training.
Comment: One commenter agreed with setting a minimum num-
ber of work hours, but had a concern regarding the administrative
burden on Boards in tracking the parent’s actual work hours.
Response: The Commission does not intend to impose addi-
tional monitoring requirements on Boards that they do not al-
ready have to meet. The 25-hour work requirements will be
handled similarly to the existing eligibility requirements. The
Commission does not intend that actual hours would be tracked
weekly for every parent. The Commission intends the 25-hour
requirement apply to normal "scheduled work hours" as deter-
mined at certification and re-certification. The Commission rec-
ognizes that holidays and other scheduled leave would reduce
the actual hours worked for a particular week. In most cases,
the Boards’ attendance policy should cover situations in which
the parent has scheduled or temporary work reductions.
Comment: One commenter agreed with setting a minimum num-
ber of hours, but requested clarification on how to handle situa-
tions where parents, through no fault of their own, cannot meet
the required activity hours.
Response: Section 809.121 and §809.122 provide that the
Board may reduce the required hours if health reasons or care
for a disabled child prevents them from attaining the 25-hour
requirement. No additional exceptions should be granted.
Comment: One commenter expressed concern about how the
activity hours could be tracked in the child care system.
Response: The Commission appreciates the concern and is ex-
ploring the need to modify the system to include the number of
hours the parent is scheduled to participate in work, education
or training activities per week.
Comment: One commenter requested clarification on what ac-
tivities could be counted toward the training requirement. For
example, would going to a workforce center and working on a
computer in a lab to learn Word or Excel count as a training ac-
tivity, or does it have to be in a class where attendance is taken?
Response: The Board may determine the definition of a training
activity.
Comment: One commenter requested guidance on how the ac-
tivity requirement would affect Board polices on continuation of
child care for parents who have lost employment for no cause.
Many Boards, for example, allow a certain number of days of
child care in order for parents to perform job searches. The com-
menter requested clarification on how these situations should be
handled.
Response: The Commission does not intend that the 25-hour
work activity would impose additional requirements or impact the
current Board polices regarding continuation of care.
Comment: One commenter suggested that it is unfair to place
a minimum participation requirement on at-risk eligible parents.
These parents are working or going to school in order to be eligi-
ble for child care. They are not part of "welfare reform" and they
are attempting to be self-sufficient.
Response: The Commission appreciates the concern. The
Commission believes that requiring parents of children living
at low incomes to participate in a minimum number of work
or education activities will assist these families in becoming
self-sufficient.
§809.225. Continuity of Care.
Comment: Concerning continuation of child care after the expi-
ration of transitional time limits, one commenter did not have an
issue with the rule change; however, the commenter requested
that the current application include a feature to track and flag
former transitional clients. This system feature would become
critical if Boards have to remove children from care in order to
make room for a priority client.
Response: The Commission would like to clarify that this is not
a rule change. The Commission is amending the language to
make the intent more clear. The Commission never intended
that eligible parents be exempted from the continuity of care pro-
visions of §809.225(a) when their transitional child care ends.
However, once former transitional parents become at-risk par-
ents, they are subject to the same discontinuation of care policy
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as other at-risk parents. The same criteria for discontinuation ap-
ply to former transitional clients as any other at-risk clients. For
that reason, there is no need to flag former transitional clients.
§809.231. Provider Reimbursement Rates.
Comment: Two commenters disagreed with §809.231(c) requir-
ing Boards to establish the same maximum rate within each cat-
egory of care for all regulated providers even if the provider is
self-arranged by the parent and does not have a signed agree-
ment with the Board. The commenters stated that providers
with agreements have additional administrative and monitoring
requirements. The difference in reimbursement is their incen-
tive to meet the additional requirements. One commenter also
suggested that this would take away the incentive for providers to
sign agreements with the Board, and when this happens, Boards
will lose all oversight on the quality of care being provided.
Response: Section 809.231(a) states that Boards shall establish
reimbursement rates based on local factors including a market
rate survey. The local factors are intended to include costs asso-
ciated with providing services within the local market area. Local
cost factors are applied equally to all providers within a category.
The local cost factors should not include the additional moni-
toring and administrative costs caused by provider agreements.
These additional costs and monitoring requirements placed on
providers with agreements indicate that Boards are imposing ad-
ditional requirements on providers in excess of state require-
ments. The Commission believes these additional monitoring
requirements place an unnecessary burden on providers, rep-
resent duplication of effort with TDFPS requirements, and also
artificially inflates the cost of care.
The additional requirements imposed by the Boards may be a
factor in a disproportionate use in Texas of child care centers,
and may actually be inhibiting home-based providers from par-
ticipating in subsidized child care. Parents may not have access
to all licensed child care centers, licensed child care homes or
registered child care homes, since many providers without an
agreement may refuse to accept CCDF children because they
will be reimbursed at a lower rate than regulated providers with
agreements. The data bear this out. Registered family homes
make up 47 percent of all regulated child care facilities in Texas;
however, only 16 percent of all regulated providers participating
in Commission child care are registered family homes. By con-
trast, 43 percent of all regulated child care providers in Texas are
child care centers; however, 73 percent of regulated providers
serving Commission subsidized children are child care centers.
Comment: Two commenters disagreed with the rule stating that
this change would eliminate Board flexibility to set rates, which
is what §809.231(a) requires them to do. This will eliminate local
board decision making, thereby making it harder to serve the
needs of the local workforce.
Response: Section 809.231(a) states that Boards shall set reim-
bursement rates based on local factors, including a market rate
survey. The Commission believes that the additional costs asso-
ciated with provider agreements may not be considered a local
cost factor in setting reimbursement rates. The amendment does
not eliminate local flexibility since Boards still have the flexibility
to set rates for each category of care.
Comment: One commenter expressed concern that this require-
ment would increase the Board’s cost about 15 percent. If the
children are Choices referrals, the costs would increase as much
as 60 percent. This increased cost will negatively impact the
Board’s ability to meet the average number of children served.
Response: The Commission has analyzed the fiscal impact of
reimbursing all regulated providers at the same rate within each
category and has come to a very different conclusion than the
commenter. The Commission’s analysis found that for FY02,
paying all regulated providers (including SACC providers) the
same actual average rate as providers with agreements would
increase costs by less than two-tenths of one percent. There-
fore, the Commission does not agree that this rule change would
negatively impact the Board’s ability to meet performance mea-
sure regarding the average number of children served.
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §809.1
The repeal is adopted in response to and under the authority of
the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
40 TAC §809.1
The new rule is adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
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with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER B. GENERAL MANAGEMENT
REQUIREMENTS
40 TAC §809.20
The repeal is adopted in response to and under the authority of
the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER B. GENERAL MANAGEMENT
40 TAC §809.20
The new rule is adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
§809.20. Leveraging Local Resources.
(a) Leveraging Local Funds. The Commission encourages
Boards to secure local public and private funds for match to the extent
possible to leverage all available resources for child care needs in the
community.
(1) A Board may secure local funds for match in the form of
one or more of the methods in order to leverage (match) against federal
funds available through the Commission:
(A) donations of funds from a private entity;
(B) certification of expenditures by a private entity that
represent expenditures eligible for federal match and that were not re-
stricted in their use for a specific individual, organization, facility or
institution;
(C) transfers of funds from a public entity; or
(D) certifications of expenditures by a public entity that
represent expenditures eligible for federal match.
(2) A Board’s performance in securing and leveraging local
funds for match may make the Board eligible for incentive awards.
(b) Securing Local Funds to Access Federal Matching Funds
from the Commission.
(1) A Board shall manage the securing of funds, including
the selection of pledged and completed donations, transfers, and certi-
fications that are used by the Board to receive federal matching funds
through the Commission.
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(2) A Board shall ensure that federal matching funds are
maximized by securing local funds for match in an amount that may
exceed the amount required to match available federal funds.
(c) Documenting Pledged Donations, Transfers and Certifica-
tions. A Board shall maintain written documentation of pledged dona-
tions, transfers and certifications that contain, at a minimum, the fol-
lowing:
(1) the signature of the representative of the Board;
(2) the signature of the potential contributor;
(3) the potential contributor’s commitment to fulfill the
pledge of the donation, transfer or certification by paying or certifying
the funds to the Commission for use in a specific workforce area on a
set payment or certification schedule;
(4) the Board’s commitment to use the donated or trans-
ferred funds as requested by the contributor, as long as it is consistent
with federal regulations at 45 CFR §98.53; and
(5) sufficient information to determine that the funds will
be used in a manner consistent with 45 CFR §98.53.
(d) Submitting Pledged Donations, Transfers and Certifi-
cations for Acceptance by the Commission. A Board shall submit
pledged donations, transfers, and certifications to the Commission for
acceptance.
(e) Completing Donations, Transfers and Certifications.
(1) A Board shall ensure that donations of cash and trans-
fers of funds are paid to the Agency and that certifications are also
submitted to the Agency.
(2) Donations and transfers are considered complete to the
extent that the funds have been paid to the Agency.
(3) Certifications are considered complete to the extent that
a signed written instrument is delivered to the Agency that reflects that
the public entity has expended a specific amount of funds on eligible
child care services.
(f) Reporting. A Board shall report information relating to
pledged and completed donations, transfers and certifications as ref-
erenced in subsections (d) and (e) of this section and §800.72 of this
title (relating to Reporting Requirements).
(g) Monitoring. A Board shall monitor the funds secured for
match and the expenditure of any resulting funds to ensure that expen-
ditures of unmatched federal funds available through the Commission
do not exceed an amount that corresponds to the donations, transfers,
and certifications that are completed by the end of the program year.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER C. REQUIREMENTS TO
PROVIDE CHILD CARE
40 TAC §809.44, §809.46
The repeals are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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♦ ♦ ♦
40 TAC §809.44, §809.46
The new rules are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
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Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
§809.44. Provider General Liability Insurance Requirements.
(a) Any liability insurance requirements placed on licensed
child care centers by the Boards shall not exceed the state licensing
requirements stipulated in Chapter 42 of the Texas Human Resources
Code.
(b) A licensed child care center provider must notify the Texas
Department of Family and Protective Services (TDFPS), the parent,
and the Board if the provider is unable to secure the required insurance
due to financial reasons or for lack of availability of an underwriter
willing to issue a policy, or if the provider’s policy limits have been
exhausted. The provider shall remain eligible to receive Commission-
funded child care subsidies as long as the provider is licensed by the
TDFPS.
(c) Boards shall not require liability insurance for providers
who are not required by state law to have liability insurance.
§809.46. Assessing and Collecting Parent’s Share of Cost.
(a) For child care funds allocated by the Commission pursuant
to its allocation rules (Chapter 800, General Administration, Subchap-
ter B, Allocation and Funding, §800.58 of this title (relating to Child
Care)), the following shall apply.
(1) A Board shall set a parent’s share of cost policy in ac-
cordance with the requirements set forth in §809.12 of this chapter (re-
lating to Board Policies and Plans for Child Care Services) that shall
assess parent’s share of cost in a manner that results in parent’s share
of cost:
(A) being assessed to all parents or caretakers, except
in instances when an exemption under paragraph (2) of this subsection
applies;
(B) being based on the family’s size and gross monthly
income, and may also be based on the number of children in care; and
(C) not exceeding the cost of care.
(2) Parents that are one or more of the following are exempt
from paying parent’s share of cost:
(A) parents who are participating in Choices;
(B) parents who participate in the Food Stamp Employ-
ment and Training; or
(C) parents who have children that are receiving pro-
tective services unless the Texas Department of Family and Protective
Services assesses parent’s share of cost.
(3) Teen parents who live with their parents and who are
not covered under exceptions outlined under paragraph (2) of this sub-
section shall be assessed parent’s share of cost. The parent’s share of
cost is based solely on the teen parent’s income.
(b) For child care services funded from sources other than
those sources for funds allocated by the Commission for Child Care
Services pursuant to its allocation rules, a Board shall set a parent’s
share of cost policy based on a sliding fee scale that may be the same
as or different from the provisions contained in subsection (a) of this
section.
(c) Providers shall collect assessed parent’s share of cost and
subsidies before child care is delivered.
(d) It is the sole responsibility of the provider to collect as-
sessed parent’s share of cost and subsidies.
(e) A Board shall establish a policy regarding reimbursement
of providers to address consequences for providers in situations when
parents fail to pay parent’s share of cost and subsidies.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER D. SELF-ARRANGED CARE
40 TAC §809.61, §809.62
The repeals are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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♦ ♦ ♦
40 TAC §§809.61 - 809.63
The new rules are adopted in response to and under the authority
of the following sections:
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Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
§809.61. Qualifications to Provide Unregulated Relative Self-Ar-
ranged Care.
(a) A relative who is at least 18 years of age and is one of the
following is eligible to provide self-arranged care:
(1) the child’s grandparent;
(2) the child’s great-grandparent;
(3) the child’s aunt;
(4) the child’s uncle; or
(5) the child’s sibling, if the sibling does not reside in the
same household as the eligible child.
(b) A relative providing self-arranged care under this section
shall not be reimbursed for more children than permitted by the Texas
Department of Family and Protective and Regulatory Services’ mini-
mum regulatory standards for Registered Child Care Homes. A Board
may permit more children to be cared for in self-arranged care situa-
tions on a case-by-case basis as determined by the Board.
§809.62. Qualifications to Provide Regulated Self-Arranged Care.
(a) If chosen by the parent, a person or entity who has not
signed a Provider Agreement is eligible to provide self-arranged care
if the person or entity is:
(1) licensed by the Texas Department of Family and Pro-
tective Services; or
(2) registered with the Texas Department of Family and
Protective Services; or
(3) listed with the Texas Department of Family and Protec-
tive Services; or
(4) licensed by the Texas Department of Health as a youth
day camp; or
(5) operated and monitored by the United States military
services.
(b) A Board shall ensure that requests made by the Texas De-
partment of Family and Protective Services, for specific providers or
persons eligible to provide self-arranged care, are enforced for chil-
dren in protective services.
(c) Before authorizing a person or entity "listed" with the
Texas Department of Family and Protective Services to provide child
care, a Board shall ensure that there are in effect, under local law,
requirements designated to protect the health and safety of children
that are applicable to the persons or entities "listed" with the Texas
Department of Family and Protective Services. Boards may choose
not to allow "listed" providers as self-arranged providers. Pursuant
to federal regulations at 45 Code of Federal Regulations §98.41, the
requirements shall include:
(1) the prevention and control of infectious diseases (in-
cluding immunizations);
(2) building and physical premises safety; and
(3) minimum health and safety training appropriate to the
child care setting.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER E. PARENT RIGHTS AND
RESPONSIBILITIES
40 TAC §§809.72, 809.78, 809.79
The repeals are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 9, 2004.
TRD-200400143
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♦ ♦ ♦
40 TAC §§809.72, 809.78, 809.79
The new rules are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
§809.72. General Parent Rights.
Parents have the right to:
(1) have persons represent them when applying for child
care;
(2) notification of their eligibility to receive child care
within 20 days from the day the Board’s contractor receives all
necessary documentation required to determine eligibility for child
care;
(3) receive child care regardless of race, color, national ori-
gin, age, sex, disability, political beliefs, or religion;
(4) have the Board and the Board’s contractor treat as con-
fidential information that is used to determine eligibility for child care;
(5) except as provided by paragraph (6) of this section,
written notification by the Board’s contractor at least 15 days before
the denial, delay, reduction, or termination of child care unless the
following exceptions apply:
(A) Notification of denial, delay, reduction, or termina-
tion in child care is not required when child care is authorized to cease
immediately because either the parent is no longer participating in the
Choices program; or child care is authorized to end immediately for
children in protective services child care;
(B) The Choices program participants and children in
protective services child care are notified, of denial, delay, reduction,
or termination of child care and the effective date of such actions by the
Choices case worker or the Texas Department of Family and Protective
Services.
(6) 30-day written notification by the Board’s contractor if
child care is to be terminated in order to make room for priority groups.
(A) Written notification of denial, delay, reduction or
termination shall include information regarding other child care ser-
vices for which the recipient may be eligible.
(B) If the notice on or before the 30th day before denial,
delay, reduction or termination in child care would interfere with the
ability of the Board to comply with its duties regarding the number
of children served or would require the expenditure of funds in excess
of the amount allocated to the Board, notice may be provided on the
earliest date on which it is practicable for the Board to provide notice.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER F. GENERAL ELIGIBILITY
FOR CHILD CARE
40 TAC §809.92, §809.93
The repeals are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on January 9, 2004.
TRD-200400144
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♦ ♦ ♦
40 TAC §809.92, §809.93
The new rules are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER G. CHILD CARE FOR PEOPLE
TRANSITIONING OFF PUBLIC ASSISTANCE
40 TAC §809.101
The repeal is adopted in response to and under the authority of
the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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♦ ♦ ♦
40 TAC §809.101
The new rule is adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
§809.101. Transitional Child Care.
(a) A Board shall ensure that transitional child care services
will be provided for children of parents who were formerly TANF re-
cipients; and
(1) have been denied temporary cash assistance and were
employed at the time cash assistance was denied; or
(2) have been denied temporary cash assistance within 30
days because of expiration of TANF time limits.
(b) Boards may establish a higher income eligibility limit for
transitional child care, provided that the higher income limit does not
exceed 85% of state median income for a family of the same size.
ADOPTED RULES January 23, 2004 29 TexReg 659
(c) Transitional child care shall be available for a period of up
to 12 months from the effective date of the TANF denial, depending on
income eligibility and whether the person is working, except in the case
of a TANF recipient who is eligible for a child caretaker exemption and
voluntarily participates in the Choices program. For these individuals,
transitional child care is available for a period up to 18 months from
the effective date of the TANF denial.
(d) TANF recipients who are not employed when temporary
cash assistance expires, including recipients who are engaged in
a Choices activity except as provided under subsection (e) of this
section, shall receive up to 4 weeks of transitional child care in order
to allow these individuals to search for work as needed.
(e) TANF recipients who are engaged in a Choices activity,
are meeting the requirements of Chapter 811, and are denied tempo-
rary cash assistance due to receipt of child support, shall be eligible to
receive transitional child care services until the date on which the indi-
vidual completes the activity, as defined by the Board.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER H. CHILDREN OF PARENTS
AT RISK OF BECOMING DEPENDENT ON
PUBLIC ASSISTANCE
40 TAC §§809.121 - 809.123
The repeals are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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♦ ♦ ♦
40 TAC §§809.121 - 809.123
The new rules are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
§809.121. Children Living at Low Incomes.
(a) Children living at low incomes are eligible for child care if:
(1) the family income does not exceed the income limit es-
tablished by the local Board; and
(2) child care is required for the child’s parents to partici-
pate in a combination of training, education or employment activities
for a minimum of 25 hours per week for a single-parent family or 50
hours per week for a two-parent family, or a higher number of hours
per week as established by a local Board; or
(3) the parents of the children are receiving temporary cash
assistance or Supplemental Security Income; and
(4) the parents receiving temporary cash assistance have
met the Choices requirements as specified in Chapter 811 of this title,
or have been determined by the Board to need child care to comply with
those requirements, if the parents are subject to those requirements.
(5) A Board may allow a reduction to the requirement in
subsection (a)(2) of this section if a parent’s documented medical dis-
ability or need to care for a physically or mentally disabled family
member prevents the parent from participating in the activities for the
required hours per week.
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(b) For purposes of meeting the education requirements stip-
ulated in subsection (a)(2) of this section, each credit hour of postsec-
ondary education will count as three hours of education activity per
week.
§809.122. Children with Disabilities.
(a) The following words and terms, when used in this section,
shall have the following meanings, unless the context clearly indicates
otherwise. Children with disabilities--Individuals who meet the age re-
quirements set forth in this subchapter and who are mentally or physi-
cally incapable of caring for themselves and meet the criteria set forth
in this section.
(b) Children with disabilities are eligible for child care if re-
siding with parents:
(1) whose income, after deducting the cost of the child’s
ongoing medical expenses, does not exceed the income limit estab-
lished by the local Board; and
(2) child care is required for the child’s parents to partici-
pate in a combination of training, education or employment activities
for a minimum of 25 hours per week for a single-parent family or 50
hours per week for a two-parent family, or a higher number of hours
per week as established by a local Board.
(3) A Board may allow a reduction to requirement in sub-
section (b)(2) of this section if the need to care for a child with dis-
abilities prevents the parent from participating in the activities for the
required hours per week.
(c) For purposes of meeting the education requirements stipu-
lated in subsection (b)(2) of this section, each credit hour of postsec-
ondary education will count as three hours of education activity per
week.
(d) A Board may elect to extend child care services to children
with disabilities who are 13 to 19 years of age, provided that the other
provisions in this section are also met.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER K. FUNDS MANAGEMENT
40 TAC §§809.225, 809.226, 809.231
The repeals are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
40 TAC §§809.225, 809.226, 809.231
The new rules are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
§809.225. Continuity of Care.
(a) General Principle. Enrolled children, including children
whose eligibility for transitional child care has expired, shall receive
child care as long as the family remains eligible for any available source
of Commission-funded child care except as otherwise provided under
subsection (b) of this section.
(b) Exceptions. Nothing in this chapter shall be interpreted in
a manner as to result in a child being removed from care, except when
removal from care is required for child care to be provided to a child of
parents eligible for one or more of the following types of priority child
care:
ADOPTED RULES January 23, 2004 29 TexReg 661
(1) Choices Child Care under §809.102 of this Chapter,
(2) Transitional Child Care under §809.101 of this Chapter,
or
(3) Workforce Orientation Applicant Child Care under
§809.103 of this Chapter.
(c) Former Texas Department of Family and Protective Ser-
vices (TDFPS) children as referenced in §809.105(b)(1) of this Chapter
shall also continue receiving child care funded through the Commission
for the period chosen by TDFPS, which shall not exceed six months,
so long as it does not result in another child being removed from care.
(d) Former TDFPS children as referenced in §809.105(b)(2)
of this Chapter may continue receiving child care funded through the
Commission if it does not result in removing another child from care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER M. APPEAL PROCEDURE
40 TAC §809.271
The repeal is adopted in response to and under the authority of
the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
40 TAC §809.271
The new rule is adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER N. CORRECTIVE AND
ADVERSE ACTION
40 TAC §809.283
The repeal is adopted in response to and under the authority of
the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
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with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
40 TAC §809.283
The new rule is adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
§809.283. Corrective and Adverse Action.
(a) Corrective and adverse action (corrective action) may in-
clude sanctions set forth in Chapter 800, Subchapter E of this title (re-
lating to Sanctions) and may include, but not be limited to, the follow-
ing:
(1) requirement that the Board’s contractor enter into a Ser-
vice Improvement Agreement (SIA);
(2) suspension, nonrenewal, or termination of the enroll-
ment agreement, Provider Agreement, contract for service delivery,
other Board subcontracts, or the Board contract;
(3) temporarily withholding of payments;
(4) nonpayment of costs incurred; and
(5) recoupment of funds.
(b) When determining which corrective actions are appropri-
ate, the following shall be considered:
(1) the scope of the violation;
(2) the severity of the violation;
(3) the compliance history of the person or entity; and
(4) in the case of contractors, the contractor’s failure to
meet Commission performance standards.
(c) Corrective action may include, but is not limited to, the
following:
(1) closing intake;
(2) moving children to another provider facility selected by
the parent;
(3) holding provider payments; and
(4) terminating, suspending, or not renewing a Provider
Agreement if the Texas Department of Family and Protective Services
has cited a provider for serious or continued noncompliance with the
minimum licensing standards or placed the provider on some form of
corrective or adverse action.
(d) When a Board’s contractor or provider violates a contract
or agreement, a written SIA may be negotiated between the Commis-
sion, Board, Board’s contractor, or provider. At the least, the SIA shall
include, the following:
(1) the basis for the improvement agreement;
(2) the steps required to reach compliance including, if ap-
plicable, technical assistance;
(3) the time limits for implementing the improvements; and
(4) the consequences of noncompliance with the agree-
ment.
(e) Failure to fully comply with the terms of the SIA may result
in the imposition of one or more of the sanctions set forth in this section
and Chapter 800, Subchapter E of this title (relating to Sanctions).
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
SUBCHAPTER O. CHILD CARE TRAIN OUR
TEACHERS (TOT) AWARD
40 TAC §§809.301 - 809.304, 809.311 - 809.314, 809.331,
809.332
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The repeals are adopted in response to and under the authority
of the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;
Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend or repeal such rules in accordance
with Chapter 2001, Government Code as necessary for the
proper administration of the Workforce Development Division.
Section 302.021, Texas Labor Code, which provides for the con-
solidation of job-training, employment, and employment-related
educational programs and functions under the authority of the
Commission.
Section 44.002, Human Resources Code provides for the Com-
mission promulgating rules to carry out the administrative provi-
sions of the program consistent with federal law and regulations.
Chapter 31, and including §31.0035, Human Resources Code
provides for transitional child care.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 29, 2004
Proposal publication date: October 31, 2003




SUBCHAPTER B. BENEFITS, CLAIMS AND
APPEALS
40 TAC §815.16
The Texas Workforce Commission (Commission) adopts the
amendment of §815.16, Appeals to Appeal Tribunals from
Determinations, to Chapter 815, Unemployment Insurance,
Subchapter B, Benefits, Claims and Appeals, with changes to
the text as proposed in the August 22, 2003, issue of the Texas
Register (28 TexReg 6799).
The adoption document is organized into three parts:
Part I. Purpose and Background.
Part II. Comment Summaries and Responses.
Part III. Amended Rule.
Part I. Purpose and Background.
A. Purpose. Texas Labor Code §212.101, V.T.C.A. authorizes
the Commission to establish one or more impartial Appeal Tri-
bunals to hear and decide disputed claims, if the establishment
of these Appeal Tribunals is necessary to ensure prompt dis-
posal of cases on appeal; accordingly, Appeal Tribunals were
established. The purpose for amending the Rule 816.16 is to
implement the provisions of Section 212.106 of the Texas Labor
Code. Section 212.106 directs the Commission to develop pro-
cedures by which an Appeal Tribunal will conduct unemployment
insurance telephone conference hearings.
B. Background: On June 20, 2003, Senate Bill 280 (SB 280),
78th Texas Legislature, Regular Session, was signed into
law. SB 280 included Section 7A.02 that amended Chapter
212, Texas Labor Code entitled Dispute Resolution by adding
§212.106. Section 212.106 entitled Rules Regarding Hearings
Conducted by Telephone Conference, provides that "the Com-
mission, by rule, shall develop procedures to ensure that an
Appeal Tribunal make every effort in a hearing conducted by
telephone conference under...[the Texas Unemployment Com-
pensation Act] to obtain all relevant facts and evidence from the
parties to the appeal." Amendments to Rule 815.16 are being
adopted by the Commission. The amendment ensures that the
current unemployment insurance rules reflect the requirements
set out in §212.106.
In accordance with the requirements of federal law 42 USC §503
and 20 C.F.R. Part 650, the Commission instituted an impartial
Appeal Tribunal to adjudicate appeals from initial determinations
pertaining to the payment of unemployment insurance benefits to
claimants and whether these benefits are charged to base period
employer(s). The Commission promulgated rules governing the
administration of the unemployment insurance benefits process
including procedures for appealing Commission decisions and
conducting the hearings. Commission Rule 815.15 defines who
is a "Party of Interest" to an appeal. Commission Rule 815.16,
addresses relevant aspects of the hearing procedure applicable
to telephone hearings and the responsibilities of an Appeal Tri-
bunal. Commission Rule 815.18 provides for general rules for
both the Appeal Tribunal and Commission level appeals. Rule
815.19 provides guidance for the conduct of unemployment fraud
hearings. Commission Rule 815.32 defines when an appeal will
be considered timely.
Coordination Activities. The Commission circulated the
proposed rule to the Board chairs, members and executive
directors, and the Texas Association of Workforce Boards Policy
Committee (formerly known as the Workforce Leadership of
Texas (WLT) Policy Committee). The U.S. Department of Labor
(DOL) was sent a copy of the proposed rule for comment.
Part II. Comment Summaries and Responses.
The Commission received comments on the rule from the follow-
ing: State Representative Scott Hochberg and Richard Levy on
behalf of the Texas AFL-CIO. The commenters indicated their be-
lief that more instructive language should be included in the pro-
posed rule to ensure that all of the relevant evidence is received
in the hearing. A summary of the comments and responses to
the comments are as follows.
Comment: State Representative Scott Hochberg, the author of
the language in SB 280, commented that he avoided the use
of very prescriptive language in the statute to give the Commis-
sion some latitude in developing this program. However, he was
concerned that the proposed revision did not give the Appeal
Tribunals enough guidance. For instance, he suggested that
the rule should ensure adequate record development. The rule
should provide that the Appeal Tribunal has the responsibility to
develop the record adequately to make sure the entire circum-
stances of the relevant issues involved in the case are discussed.
29 TexReg 664 January 23, 2004 Texas Register
The goal of the proceeding is complete fact-finding, not adher-
ence to specific legal rules of procedure.
Response: The Commission appreciates the avoidance of use
of very prescriptive language in the statute. The Commission
has adopted hearing rules and maintains manuals including the
Appeals Manual, Hearing Officer’s Handbook and the Commis-
sion’s Appeal’s and Precedent Manual that describe hearing pro-
cedures to be used by the Appeal Tribunal. These documents
reflect DOL requirements for fair hearing; they also enumerate
the elements necessary for conducting quality hearings that are
used in performance reviews of the Appeal Tribunals. DOL’s
Quality Appraisal requirements place a high level of responsi-
bility on the Appeal Tribunal. Based on these directions, the
Commission has the duty to ensure that the Appeal Tribunal ad-
equately develops the hearing record concerning the relevant
issues at the hearing. The Commission recognizes that one of
the primary purposes of the administrative hearing is to com-
plete fact-finding on the relevant issues in the case, while not
maintaining unnecessarily strict levels of formality that precludes
the parties from participating in the hearing. The directives from
DOL are that these hearings are to be conducted as informal
proceedings. These concepts must be balanced with the need to
maintain order in the proceeding to ensure all parties have an op-
portunity to be heard. To reinforce these existing prescriptions,
and to provide additional instructive language to ensure that the
hearing record is adequately developed by the hearing officer,
the Commission is amending Rule 815.16(3)(A) to clearly state
that it is the responsibility of the Appeal Tribunal to ensure that
all relevant issues are thoroughly explored during the hearing.
The amendment also provides that the Appeal Tribunal actively
develop the record by asking questions necessary to obtain perti-
nent facts concerning events related to the issues in the hearing.
In addition, the Commission will include language in its Notice of
Hearing packet of information to the parties that advises them,
in boldface, that the parties should treat the hearing as if it will
be the only chance they will receive to explain their side of the
situation.
Comment: Richard Levy, on behalf of the Texas AFL-CIO, com-
mented that the proposed rule did not give enough guidance to
the Appeal Tribunals, and more instructive language was needed
to require the Appeal Tribunal to communicate to the parties the
importance of bringing forth any relevant testimony. The rule
should have provided that the Appeal Tribunal have the obligation
to develop the record to ensure all relevant testimony was in the
record. This obligation included attempting to contact potentially
available witnesses during the hearing. The Appeal Tribunal
should have been given the authority to continue the hearing to
another date to obtain the testimony of additional witnesses. The
rule should also have provided for the Appeal Tribunal to explain
to the parties the relative weight of evidence between firsthand
testimony, affidavits, and hearsay.
Response: The Commission refers Mr. Levy to the response
to Representative Hochberg. In addition, the current version of
the rule at 40 T.A.C. §815.16(4)(A) provides the Appeal Tribunal
the authority to continue the hearing to another date to obtain
the testimony of relevant witnesses. The Commission believes
that the determinations regarding the quality of evidence is not
a procedural matter appropriate for rule. Rather, it goes to the
issue of the persuasiveness of the evidence, which is judged by
the Appeal Tribunal and, subsequently, by the Commissioners.
Under certain circumstances, the relative weight given to these
types of evidence may vary, therefore, this is a matter best left
to the discretion of the Appeal Tribunal who serves as the trier
of fact in the proceeding. For these reasons the Commission
disagrees with the portion of the comments not addressed by
the amendment to the Rule.
Part III. Amended Rule.
The amended rule is adopted under the following sections:
Section 301.0015, Texas Labor Code, which provides that the
Commission has the authority to adopt rules necessary to ad-
minister the Commission’s policies, including rules necessary for
the administration of Title 4, Texas Labor Code, relating to em-
ployment services and unemployment;
Section 212.101, Texas Labor Code, which provides that the
Commission shall establish one or more impartial Appeal Tri-
bunals to hear and decide disputed claims if the establishment of
those Appeal Tribunals is necessary to ensure prompt disposal
of cases on appeal; and
Section 212.106, Texas Labor Code, which provides that the
Commission by rule shall develop procedures to ensure that an
Appeal Tribunal makes every effort in a hearing conducted by
telephone conference to obtain all relevant facts and evidence
from the parties to the appeal.
The adopted new rule affects Texas Labor Code, Title 4.
§815.16. Appeals to Appeal Tribunals from Determinations.
A party of interest may appeal a determination to the appeal tribunal.
Appeals shall be in accordance with the terms of this section, §815.15
of this chapter (relating to Parties with Appeal Rights), §815.17 of
this chapter (relating to Appeals to the Commission from Decisions),
and §815.18 of this chapter (relating to General Rules for Both Ap-
peal Stages). As used in this section and in §815.17 and §815.18, the
term "party" includes a person’s or individual’s representative. In this
section, a reference to the term "supervisor of appeals" includes the su-
pervisor’s designee.
(1) Presentation of appealed claims.
(A) A party appealing from a determination made by an
examiner under the provisions of the Act, shall file an appeal by hand
delivery, mail, common carrier, facsimile (fax) transmission, or other
method approved by the Agency in writing. A written appeal that is sent
to the Agency should be addressed to the Texas Workforce Commis-
sion, 101 East 15th Street, Austin, Texas, 78778-0001, or faxed to the
number provided in the determination. A written appeal may be hand
delivered to the Texas Workforce Commission, 101 East 15th Street,
Austin, Texas 78778-0001, a local office of the Agency, or an agent
state, or a workforce center or an office of a Board. The appeal should
identify the determination being appealed, the basis for the appeal, the
name of the party appealing, and the date of the appeal. The provisions
of §815.32 of this chapter (relating to Timeliness) shall determine on
what date the appeal was filed.
(B) Upon the scheduling of a hearing on an appeal or a
petition to reopen, notice of the hearing shall be mailed to the parties at
least five days before the date of the hearing. The notice shall identify
the decision or determination appealed from and shall specify the time
and date of the hearing, the party appealing, and the issue to be heard.
If the hearing is an in-person hearing, the notice shall also specify the
location of the hearing.
(2) Disqualification of appeal tribunal. The essence of a
fair hearing lies in the impartiality of the appeal tribunal. An appeal
tribunal should be free not only of any personal interest or bias in the
appeal before it, but also of any reasonable suspicion of personal inter-
est. No appeal tribunal shall participate in the hearing of an appeal in
which that tribunal has a personal interest in the outcome of the appeal
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decision. The appeal tribunal may withdraw from a hearing to avoid the
appearance of impropriety or partiality. Challenges to the impartiality
of any appeal tribunal may be heard and decided by the supervisor of
appeals.
(3) Hearing of appeal.
(A) Consistent with §212.106 of the Act, all hearings
shall be conducted informally and in a manner to ensure the substantial
rights of the parties. All issues relevant to the appeal shall be considered
and ruled upon. The parties to an appeal before an appeal tribunal
may present evidence that may be material and relevant as determined
by an appeal tribunal. The appeal tribunal shall examine parties and
witnesses, if any, and may allow cross-examination to the extent the
appeal tribunal deems necessary to afford the parties due process. The
appeal tribunal, with or without notice to any of the parties, may take
additional evidence that it deems necessary, provided that a party shall
be given an opportunity to rebut the evidence if it is to be used against
the party’s interest.
(i) In conducting a hearing, the appeal tribunal shall
actively develop the record on the relevant circumstances leading to
the separation for hearings involving the issue of work separation and,
for hearings involving other issues, the relevant facts to resolve those
issues. It is the responsibility of the appeal tribunal to ensure that all
relevant issues are thoroughly explored at the hearing.
(ii) The appeal tribunal shall ask any questions nec-
essary to obtain pertinent facts concerning all events (such as job sep-
aration) that are at issue in the hearing.
(B) The parties to an appeal, with the consent of the ap-
peal tribunal, may stipulate in writing the facts involved. The appeal
tribunal may decide the appeal on the basis of a stipulation or, in its
discretion, may set the appeal for hearing and take any additional evi-
dence it deems necessary to enable it to determine the appeal.
(C) Hearings shall be conducted by telephone confer-
ence call unless the supervisor of appeals determines that an in-person
hearing is necessary because a party with a physical impairment cannot
effectively participate by telephone, because the nature of the evidence
to be presented makes a hearing by telephone impractical, or because
the supervisor of appeals otherwise determines that an in-person hear-
ing is necessary. The rules and procedures in this chapter govern both
in-person and telephone hearings. A party may request an in-person
hearing by informally contacting, orally or in writing or by any other
reasonable method of communication, the appeal tribunal or the super-
visor of appeals before the scheduled time of the hearing and present-
ing information to support the request. The supervisor of appeals has
the discretion to determine whether the party’s request for an in-person
hearing will be granted.
(4) Adjournment, continuance, and postponement of hear-
ing.
(A) The appeal tribunal shall use its best judgment to
determine when to grant a continuance or postponement of a hearing
in order to secure all the evidence that is necessary and to be fair to the
parties.
(B) Either prior to or during a hearing, an appeal tri-
bunal, on its own motion or on the motion of a party of interest, may
continue, adjourn, or postpone a hearing. The continuance, adjourn-
ment, or postponement shall not be for the purpose of delaying the
proceeding and may be granted due to illness of the appellant, death
in the immediate family of the appellant, or a pending criminal prose-
cution of the appellant. A continuance, adjournment or postponement
may also be granted at the request of the appellant or appellee when
there is a need for an interpreter, religious observance, jury duty, court
appearance, active military duty, or other reasons approved by the su-
pervisor of appeals. Prior to the hearing, requests for a continuance or
a postponement of a hearing may be made informally, either orally or
in writing, to the appeal tribunal designated to hear the appeal or to the
supervisor of appeals.
(5) Reopening of hearing before appeal tribunal.
(A) If a party fails to appear for a hearing, the appeal
tribunal may hear and record the evidence of the party present and the
witnesses, if any, and shall proceed to decide the appeal on the basis
of the record unless there appears to be good reason for continuing the
hearing. A copy of the decision shall be promptly mailed to the parties
of interest with an explanation of the manner in which, and time within
which a request for reopening may be submitted.
(B) A party of interest to the appeal who fails to appear
at a hearing may, within 14 days from the date the decision is mailed,
petition for a new hearing before the appeal tribunal in the manner set
out in subsection (1)(A) of this section. The petition should identify
the party requesting the reopening, the applicable decision of the ap-
peal tribunal, the date of the petition, and explain the reason for the
failure to appear. The provisions of §815.32 of this chapter (relating
to Timeliness) shall determine on what date the petition was filed. The
petition shall be granted if it appears to the appeal tribunal that the pe-
titioner has shown good cause for the petitioner’s failure to appear at
the hearing. In the event that an appeal to the Commission is filed be-
fore the filing of the petition for reopening by the appeal tribunal, the
appeal shall be referred to the Commission for review.
(C) For purposes of this section, the term "appear" shall
mean participation by a party or a party’s representative in the proceed-
ing. Actions that may be considered as participation include offering
testimony, examining witnesses, or presenting oral argument. If the
hearing is a telephone hearing, a party or a party’s representative shall
appear at a hearing by calling on the date and at the time of the hearing
and participating in the hearing proceedings. If the hearing is an in-per-
son hearing, a party or a party’s representative shall appear by being at
the location of the hearing on the date and at the time scheduled for the
hearing and participating in the hearing proceedings. Mere submission
of written documents, whether sworn or unsworn, or observation of the
proceedings shall not constitute an appearance.
(6) The determination of appeals.
(A) As soon as possible following the conclusion of a
hearing of an appeal, the appeal tribunal shall issue its findings of fact
and decision with respect to the appeal. The decision shall be in writ-
ing and shall reflect the name of the appeal tribunal who conducted
the hearing and who rendered the decision. In the decision, the appeal
tribunal shall set forth findings of fact and conclusions of law, with re-
spect to the matters on appeal, and the reasons for the decision. Copies
of the decision shall be mailed by the appeal tribunal to the parties of
interest to the appeal. Upon request, courtesy copies may be mailed to
other parties to the appeal.
(B) At any time during the 14-day period from the date
a decision on an appeal is mailed, unless a party of interest has already
appealed to the Commission, the appeal tribunal or the supervisor of
appeals may assume continuing jurisdiction over the appeal for the pur-
pose of reconsidering the issues on appeal and issuing a corrected de-
cision. During the period in which continuing jurisdiction is assumed,
the appeal tribunal, after notice to the parties, may take any additional
evidence or secure any additional information it deems necessary to is-
sue a decision.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: January 26, 2004
Proposal publication date: August 22, 2003
For further information, please call: (512) 463-2573
♦ ♦ ♦
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Agency Rule Review Plans
Texas Board of Physical Therapy Examiners
Title 22, Part 16
Rule Review Plan at http://www.sos.state.tx.us/texreg/review/2004/in-
dex.shtml
TRD-200400217
Filed: January 14, 2004
♦ ♦ ♦
Structural Pest Control Board
Title 22, Part 25
TRD-200400076
Filed: January 7, 2004
♦ ♦ ♦
Proposed Rule Review
Texas Board of Physical Therapy Examiners
Title 22, Part 16
The Texas Board of Physical Therapy Examiners files this notice of
intent to review the rules as listed below, pursuant to Texas Government
Code §2001.039 (Administrative Procedure Act).
The board’s reasons for adopting the rules in these chapters continue to
exist, and it proposes to readopt them all. Any rule amendments deter-
mined to be necessary during the review will be formally proposed at
a subsequent board meeting, and will not be submitted simultaneously
with the Notice of Readoption.
Comments on the review may be submitted in writing within 30 days
following the publication of this notice in the Texas Register to Nina




Chapter 323. Powers and Duties of the Board
Chapter 325. Organization of the Board
Chapter 327. Compensation
Chapter 329. Licensing Procedure
Chapter 335. Professional Title
Chapter 337. Display of License
Chapter 339. Fees
Chapter 341. License Renewal
Chapter 342. Open Records
Chapter 343. Contested Case Procedure
Chapter 344. Administrative Fines and Penalties
Chapter 345. Accessible Services
Chapter 346. Practice Settings for Physical Therapy




Texas Board of Physical Therapy Examiners
Filed: January 14, 2004
♦ ♦ ♦
RULE REVIEW January 23, 2004 29 TexReg 669
TABLES AND GRAPHICS January 23, 2004 29 TexReg 671
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Office of the Attorney General
Texas Health and Safety Code Settlement Notice
The State of Texas hereby gives notice of the proposed resolution of an
environmental enforcement lawsuit brought pursuant to Chapter 341,
Subchapter C, of the Texas Health and Safety Code and Chapter 26 of
the Texas Water Code. The Attorney General will consider any written
comments regarding the proposed agreed judgment.
Case Title and Court: The State of Texas v. Lawrence "Larry" Phillips,
individually and d/b/a Rainbow Lake Mobile Home Park; Cause No.
GV3-00001 in the 53rd Judicial District, Travis County, Texas.
Nature of Suit: This suit concerns a public drinking water system and
a sewage collection and disposal system at the Rainbow Lake Mo-
bile Home Park ("Rainbow Lake MHP") located in Liberty County.
Rainbow Lake MHP consists of approximately 27 residences and sits
on the bank of Whiskey Creek, approximately 2.5 miles north of the
confluence of the Whiskey Creek and the East Fork of the San Jac-
into River. Rainbow Lake MHP is owned and operated by Lawrence
"Larry" Phillips.
Proposed Agreed Final Judgment and Permanent Injunction: The pro-
posed Agreed Final Judgment and Permanent Injunction disposes of
all parties and all claims in this cause. Defendant has agreed to pay
the state $22,000.00 in civil penalties and $1,971.00 in administrative
penalties. Further, Defendant has agreed to pay to the State Public
Health Service Fees in the amount of $331.08. Defendant has also
agreed to pay $10,000 in attorney’s fees to the State and has agreed
to pay all the court costs.
For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment and Permanent Injunction should be
reviewed. Requests for copies of the judgment and written comments
on the proposed settlement should be directed to Tracy J. Andrews,
Assistant Attorney General, Office of the Texas Attorney General,
P.O. Box 12548, Austin, Texas 78711-2548, (512) 463-2012, facsimile
(512) 320-0911. Written comments must be received within 30 days
of publication of this notice to be considered.
For information regarding this publication you may contact A. G.




Office of the Attorney General
Filed: January 14, 2004
♦ ♦ ♦
Comptroller of Public Accounts
Notice of Intent to Contract
Pursuant to Chapters 403, 2305, and Chapter 2254, Subchapter A,
Texas Government Code, the Comptroller of Public Accounts (Comp-
troller) State Energy Conservation Office (SECO) announces its intent
to enter into a contract for professional engineering services.
The contractor will provide on-site program monitoring of SECO con-
tracts, as assigned. Contractor will monitor contracts to document the
status of program issues such as the budget, program administration,
schedules, deliverables and all other services reasonably related to pro-
gram monitoring.
Unless a better offer is received, the contract is awarded to Kinsman
& Associates Consulting Engineers, 1701 N. Greenville Avenue, Suite
600, Richardson, Texas 75801. The total amount of this contract is not
to exceed $20,000.00. The term of the contract is Upon Final Signature
through August 31, 2004.




Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: January 12, 2004
♦ ♦ ♦
Request for Proposals
Pursuant to Chapters 403, 2305; 2305.038; and Chapter 2254, Sub-
chapter A, Texas Government Code, the Comptroller of Public Ac-
counts (Comptroller), State Energy Conservation Office (SECO) an-
nounces the issuance of its Request for Proposals (RFP #167i) for en-
ergy engineering services from qualified independent firms and qual-
ified energy engineers, to provide energy engineering services for the
Schools & Local Government Energy Program (Program). Successful
Respondent(s) will be asked to assist Comptroller in performing energy
engineering services and assist in conducting monitoring activities re-
quired by the Program. Successful Respondent(s) will be expected to
begin performance of any contract(s) resulting from this RFP on or
about March 1, 2004.
Contact: Parties interested in submitting a proposal should contact Clay
Harris, Assistant General Counsel, Contracts, Comptroller of Public
Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78774, tele-
phone number: (512) 305-8673, to obtain a copy of the RFP. The RFP
will be available for pick-up at the above-referenced address on Fri-
day, January 23, 2004, after 10:00 a.m., Central Zone Time (CZT),
and during normal business hours thereafter. Comptroller also plans
to place the RFP on the Texas Marketplace after Friday, January 23,
2004, 10:00 a.m. (CZT). All written inquiries and Non-Mandatory Let-
ters of Intent must be received at the above-referenced address no later
than 2:00 p.m. (CZT) on Friday, February 6, 2004. Non-Mandatory
Letters of Intent must be addressed to Clay Harris, Assistant General
Counsel, Contracts, and must be signed by an authorized representa-
tive of each entity. All responses to questions will be posted electron-
ically on Tuesday, February 10, 2004, on the Texas Marketplace at:
http://www.esbd.tbpc.state.tx.us. Prospective respondents are encour-
aged to fax the Letters of Intent and Questions to (512) 475-0973 to
ensure timely receipt. Non-Mandatory Letters of Intent and Questions
received after the deadline will not be considered.
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Closing Date: Proposals must be received in the Assistant General
Counsel, Contracts Office at the location specified above (ROOM
G-24) no later than 2:00 p.m. (CZT), on Tuesday, February 17, 2004.
Proposals received after this time and proposals submitted by facsimile
will not be considered; respondents shall be solely responsible for
verifying timely receipt of proposals and all required copies in the
Issuing Office by the deadline.
Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. Comptroller will make the final decision. Comp-
troller reserves the right to accept or reject any or all proposals submit-
ted. Comptroller is under no legal obligation to execute any contracts
on the basis of this notice or the distribution of any RFP. Comptroller
shall pay for no costs incurred by any entity in responding to this No-
tice or the RFP.
The anticipated schedule of events is as follows: Issuance of RFP -
Friday, January 23, 2004, 10:00 a.m. CZT; Non-Mandatory Letters of
Intent and Questions Due - Friday, February 6, 2004, 2:00 p.m. CZT;
Posting of Official Responses to Questions - Tuesday, February 10,
2004; Proposals Due - Tuesday, February 17, 2004, 2:00 p.m. CZT;
Contract Execution - March 1, 2004, or as soon thereafter as practi-




Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: January 14, 2004
♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.
The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 01/19/04 - 01/25/04 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.
The weekly ceiling as prescribed by Sections 303.003 and 303.009
for the period of 01/19/04 - 01/25/04 is 18% for Commercial over
$250,000.
1 Credit for personal, family or household use.




Office of Consumer Credit Commissioner
Filed: January 13, 2004
♦ ♦ ♦
Texas Department of Criminal Justice
Award Notification
The Texas Department of Criminal Justice publishes this notice of
a contract award to Texas Liqua Tech Services, Inc., 1819 Milby,
Houston, Texas 77003. Notice of an Invitation for Bid was published
in the September 19, 2003, issue of the Texas Register (28 TexReg
8174). This contract was awarded in accordance with the requirements
in Chapter 2254, Subchapter B, Texas Government Code.
The contract number is 696-FD-4-5-C0127 and the not-to-exceed con-




Texas Department of Criminal Justice
Filed: January 9, 2004
♦ ♦ ♦
Texas Education Agency
Request for Applications Concerning 2004-2007 Improving
Teaching and Learning - The Texas Title I Comprehensive
School Reform Program
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-04-012
from local education agencies (LEAs) or shared services arrangements
(SSAs) of LEAs and open-enrollment charter schools that receive funds
under Title I, Part A. The grant funds shall be used to support compre-
hensive school reform in schools that are eligible for funds under Title I,
Part A. The applicant LEA or open-enrollment charter school and each
member district of an SSA must actually receive Title I, Part A funds
for the 2004-2005 school year. Each individual campus for which the
LEA is applying must be eligible to receive Title I, Part A funds in the
2004-2005 school year. One application per campus must be submit-
ted. Current recipients of the Improving Teaching and Learning - Com-
prehensive School Reform Program and those campuses implementing
comprehensive reform programs prior to school year 2004-2005 are not
eligible to apply. Education service centers are eligible to apply as fis-
cal agents of an SSA of small schools serving a total of not more than
500 students in the SSA.
Description. The grant encourages schools to examine successful,
externally-developed models for inclusion in their comprehensive
school reform efforts - models that have well-researched and well-
documented designs for schoolwide change and that have been
replicated with proven results. Applicants are required to demonstrate
in the application the implementation of 11 federal statutory program
components, listed in P.L. 107-110, Title I, Part F, related to carrying
out comprehensive school reform.
Dates of Project. The Improving Teaching and Learning - The Texas Ti-
tle I Comprehensive School Reform Program will be implemented dur-
ing the 2004-2005 through 2006-2007 school years. Applicants should
plan for a starting date of no earlier than July 1, 2004, and an ending
date of no later than June 30, 2007.
Funding Amount. Funding will be provided for approximately 187
projects. Applicants may apply for not less than $50,000 and not more
than $150,000 for the 2004-2005 school year for each grant submit-
ted on behalf of an individual campus. Applicants will apply for a
three-year grant, with funding for the second and third years contingent
upon satisfactory progress in the previous year and contingent upon
appropriations by the U.S. Congress. This project is 100% federally
funded. Funding has not yet been appropriated by the U.S. Congress;
however, the Texas Education Agency has elected to solicit grant ap-
plications to enable projects to begin July 1, 2004, should funds be
appropriated.
Selection Criteria. Applications will be selected based on the indepen-
dent reviewers’ assessment of each applicant’s ability to carry out all
requirements contained in the RFA. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
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program and the extent to which the application addresses the primary
objective, program goals, and intent of the project. Applications must
address each requirement as specified in the RFA to be considered for
funding. The TEA reserves the right to select from the highest ranking
applications those that address all requirements in the RFA and that are
most advantageous to the project.
The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.
Requesting the Application. A complete copy of RFA #701-04-012
may be obtained by writing the Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701 N.
Congress Avenue, Austin, Texas, 78701; by calling (512) 463-9304;
by faxing (512) 463-9811; or by e- mailing dcc@tea.state.tx.us.
Please refer to the RFA number and title in your request. Pro-
vide your name, complete mailing address, and phone number
including area code. The announcement letter and complete RFA
will also be posted on the Texas Education Agency website at
http://www.tea.state.tx.us/grant/announcements/grants2.cgi for view-
ing and downloading.
Further Information. For clarifying information about the RFA, contact
Sam Lester in the Division of No Child Left Behind Program Coordi-
nation, Texas Education Agency, (512) 463-9374.
Deadline for Receipt of Applications. Applications must be received in
the Document Control Center of the Texas Education Agency by 5:00
p.m. (Central Time), Tuesday, March 16, 2004, to be considered for
funding.
TRD-200400221
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: January 14, 2004
♦ ♦ ♦
Texas Commission on Environmental Quality
Notice of Deletion of Kingsbury Metal Finishing, Inc.
Proposed State Superfund Site from the State Superfund
Registry
The executive director (ED) of the Texas Commission on Environ-
mental Quality (TCEQ or commission) is issuing this notice of dele-
tion of the Kingsbury Metal Finishing, Inc. (the Site) from its pro-
posed-for-listing status on the state Superfund registry. The state Su-
perfund registry lists the contaminated sites which may constitute an
imminent and substantial endangerment to public health and safety or
the environment due to a release or threatened release of hazardous sub-
stances into the environment.
The Site was originally proposed for listing on the state Superfund reg-
istry in the January 19, 2001 issue of the Texas Register (26 TexReg
844). The site, including all land, structures, appurtenances, and other
improvements, is located approximately 1/2 mile south of the intersec-
tion of Farm-to-Market (FM) Road 1104 with US Highway 90, at 1720
FM 1104, approximately 3/4 mile southeast of Kingsbury in Guadalupe
County, Texas. The site also included any areas where hazardous sub-
stances had come to be located as a result, directly or indirectly, of
releases of hazardous substances from the site.
Kingsbury Metal Finishing Company was an electroplating facility
that began business in May 1986. The facility included four primary
areas: the main processing building; the wastewater treatment area;
the discharge area covered with fill; and the outdoor storage area. The
main process building contained approximately 30 plating process
tanks filled with mixed plating waste. The wastewater treatment
area contained approximately seven tanks and 19 drums. The plat-
ing process tanks containing mixed plating waste, and wastewater
treatment tanks and drums containing wastewater and sludge were
removed by TCEQ.
As a result of the removal actions that have been performed at the
site, the ED has determined that it no longer presents an imminent and
substantial endangerment to public health and safety or the environ-
ment. Therefore, no further action is necessary at the site and the site
is eligible for deletion from the state registry as provided by 30 TAC
§335.344(c).
The site is appropriate for residential use according to 30 TAC Chapter
350, Texas Risk Reduction Program Rule.
In accordance with 30 TAC §335.344(b), the commission held a pub-
lic meeting on December 11, 2003, at the Seguin City Hall Council
Chambers, 205 North River, Seguin, Texas, to receive comments on
the intended deletion of the Site. Comments which were received into
the record were addressed at the public meeting by the commission.
The complete public file, including a transcript of the public meet-
ing, may be viewed during regular business hours at the commission’s
Records Management Center, Building E, First Floor, Records Cus-
tomer Service, MC 199, 12100 Park 35 Circle, Austin, Texas 78753,
(800) 633-9363 or (512) 239-2920. Fees are charged for photocopying
file information.
All inquiries regarding the deletion of the site should be directed to





Texas Commission on Environmental Quality
Filed: January 9, 2004
♦ ♦ ♦
Notice of District Petition
Notice mailed January 2, 2004.
Texas Commission on Environmental Quality Internal Control No.
12162003-D01; LM Land Holdings, LP and LM Development, LP
(Petitioners) filed a petition for creation of Fort Bend County Munic-
ipal Utility District No. 146 (District) with the Texas Commission
on Environmental Quality (TCEQ). The petition was filed pursuant
to Article XVI, Section 59 of the Constitution of the State of Texas;
Chapters 49 and 54 of the Texas Water Code; 30 Texas Administrative
Code Chapter 293; and the procedural rules of the TCEQ. The petition
states that: (1) the Petitioners are the owners of a majority in value
of the land to be included in the proposed District; (2) there is one
lienholder, Washington Mutual Bank, F.A., on the property to be
included in the proposed District, and Washington Mutual Bank, F.A.
has consented to the petition; (3) the proposed District will contain
approximately 395.36 acres located within Fort Bend County, Texas;
and (4) the proposed District is within the extraterritorial jurisdiction of
the City of Houston, Texas, and no portion of land within the proposed
District is within the corporate limits or extraterritorial jurisdiction of
any other city, town or village in Texas. By Ordinance No. 2003-985,
effective October 28, 2003, the City of Houston, Texas gave its consent
to the creation of the proposed District and authorized the Petitioners
to initiate proceedings to create such political subdivision within its
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jurisdiction. According to the petition, the Petitioners have conducted
a preliminary investigation to determine the cost of the project, and
from the information available at the time, the cost of the project is
estimated to be approximately $31,900,000.
INFORMATION SECTION
The TCEQ may grant a contested case hearing on this petition if a writ-
ten hearing request is filed within 30 days after the newspaper publica-
tion of the notice. To request a contested case hearing, you must submit
the following: (1) your name (or for a group or association, an official
representative), mailing address, daytime phone number, and fax num-
ber, if any; (2) the name of the petitioner and the TCEQ Internal Control
Number; (3) the statement "I/we request a contested case hearing"; (4)
a brief description of how you would be affected by the petition in a
way not common to the general public; and (5) the location of your
property relative to the proposed district’s boundaries. You may also
submit your proposed adjustments to the petition which would satisfy
your concerns. Requests for a contested case hearing must be submit-
ted in writing to the Office of the Chief Clerk at the address provided
in the information section below.
The Executive Director may approve the petitions unless a written re-
quest for a contested case hearing is filed within 30 days after the news-
paper publication of the notice. If a hearing request is filed, the Execu-
tive Director will not approve the petition and will forward the petition
and hearing request to the TCEQ Commissioners for their considera-
tion at a scheduled Commission meeting. If a contested case hearing is
held, it will be a legal proceeding similar to a civil trial in state district
court.
Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087.
For information concerning the hearing process, please contact the Pub-
lic Interest Counsel, MC 103, the same address. For additional infor-
mation, individual members of the general public may contact the Of-
fice of Public Assistance, at 1-800-687-4040. General information re-




Texas Commission on Environmental Quality
Filed: January 14, 2004
♦ ♦ ♦
Notice of Meeting on February 26, 2004 in Corpus Christi,
Texas Concerning the Industrial Road/Industrial Metals
Facility
The purpose of the meeting is to obtain public input and information
concerning proposal of the facility to the state registry of Superfund
sites and proposal of non-residential land use.
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) is required under Texas Solid Waste Disposal Act, Texas Health
and Safety Code, Chapter 361, as amended (the Act), to annually pub-
lish a state registry that identifies facilities that may constitute an im-
minent and substantial endangerment to public health and safety or the
environment due to a release or threatened release of hazardous sub-
stances into the environment. The most recent registry listing of these
facilities was published in the September 19, 2003 issue of the Texas
Register (28 TexReg 8175).
In accordance with the Act, §361.184(a), the commission must publish
a notice of intent to list a facility on the state registry of state Superfund
sites in the Texas Register and in a newspaper of general circulation in
the county in which the facility is located. With this publication, the
commission hereby gives notice of a facility that the executive direc-
tor has determined eligible for listing, and which the executive director
proposes to list on the state registry. By this publication, the commis-
sion also gives notice in accordance with the Act, §361.1855, that it
proposes a land use other than residential as appropriate for the facility
identified in this notice. The commission proposes a commercial/in-
dustrial land use designation. Determination of appropriate land use
may impact the remedial investigation and remedial action for the site.
The TCEQ is proposing a land use designation of commercial/indus-
trial based on the existing land use of the property, as is prescribed in
Texas Risk Reduction Program, 30 TAC §350.53, Land Use Classifi-
cation.
This publication also specifies the general nature of the potential endan-
germent to public health and safety or the environment as determined
by information currently available to the executive director. This notice
of intent to list this facility was also published on January 23, 2004, in
the Corpus Christi Caller Times.
The facility proposed for listing is the Industrial Road/Industrial Met-
als Site, located at 3000 Agnes, Corpus Christi, Nueces County, Texas.
The geographic coordinates of the site are 27 degrees 47 minutes 13
seconds North, 97 degrees 25 minutes 28 seconds West. The descrip-
tion of the site is based on information available at the time the site
was evaluated with the Hazard Ranking System (HRS). The HRS is
the principal screening guide used by the commission to evaluate po-
tential, relative risk to public health and the environment from releases
or threatened releases of hazardous substances. The site description
may change as additional information is gathered on the sources and
extent of contamination.
The Industrial Road/Industrial Metals Site consists of approximately
eight acres of land located at 3000 Agnes Street, approximately 0.3
miles west of North Port Avenue in Corpus Christi, Nueces County,
Texas. The northern portion of the site has been referred to as the In-
dustrial Road tract and the southern portion as the Industrial Metals
tract.
From 1937 to approximately 1980, the site was operated by various
business entities including: General Export Iron and Metal; Metals,
Inc.; Gulf Metals Industries, Inc.; Anglo Iron and Metal Company;
Industrial Metal Trading Company; and Industrial Salvage Company.
Operations at the site included the salvaging of scrap metal and elec-
trical transformers and the cracking or shredding, acid neutralization,
and salvaging of lead batteries.
From approximately 1981, various county, state, and federal govern-
ment agencies have conducted, or required the owners to conduct, a
number of inspections and sampling investigations resulting in the dis-
covery of high concentrations of lead and Polychorinated Biphenyls
(PCBs) on the site. The site was referred to the Texas Office of the At-
torney General for an enforcement action in 1981.
Under the oversight of the Texas Office of the Attorney General and
the TCEQ (including predecessor agencies), on-site corrective actions
were undertaken by certain parties including: removal of soils contam-
inated with lead and PCB above action levels, backfilling portions of
the site and construction of a plastic and concrete cap on the Industrial
Metals tract; and a clay cap on the Industrial Road tract. These actions
were completed by September 1990.
In 1991 and 1999, the United States Environmental Protection Agency
(EPA) collected soil samples from the neighborhood in the vicinity of
the site. In November 2000, EPA notified the TCEQ that further re-
sponse action would be the responsibility of TCEQ. In 2002 and 2003,
the TCEQ removed contaminated soils from residential yards near the
site.
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The site was evaluated to be eligible for the state registry by the HRS
based on soil exposure pathway. Because the site is eligible for listing
on the state registry, a remedial investigation and feasibility study will
be conducted to further evaluate the groundwater, surface water, and
air exposure pathways which were not evaluated for the HRS.
A public meeting will be held February 26, 2004, at 7:00 p.m. at
the Miller High School Cafetorium, 1 Battlin’ Buc Boulevard, Corpus
Christi, Texas. The purpose of this meeting is to obtain additional infor-
mation regarding the site relative to its eligibility for listing on the state
registry, identify additional potentially responsible parties, and obtain
public input and information regarding the appropriate use of land on
which the facility is located. The public meeting will be legislative in
nature and not a contested case hearing under the Texas Administrative
Procedure Act, Texas Government Code, Chapter 2001.
All persons desiring to make comments may do so prior to or at the
public meeting. All comments submitted prior to the public meeting
must be received by 5:00 p.m., February 26, 2004, and should be sent
in writing to Mr. Jeffrey E. Patterson, Project Manager, Texas Com-
mission on Environmental Quality, Remediation Division, MC 143, P.
O. Box 13087, Austin, Texas 78711-3087 or facsimile (512) 239-2450.
The public comment period for this action will end at the close of the
public meeting on February 26, 2004.
A portion of the record for this site, including documents pertinent
to the executive director’s determination of eligibility, is available for
review at the Corpus Christi Central Library, 805 Comanche, (361)
880-7000, during regular business hours. Copies of the complete pub-
lic record file may be obtained during regular business hours at the
commission’s Records Management Center, Records Customer Ser-
vice, Building E, First Floor, 12100 Park 35 Circle, Austin, Texas,
(800) 633- 9363 or (512) 239-2920. Photocopying of file information
is subject to payment of a fee. Parking for persons with disabilities is
available on the east side of Building D, convenient to access ramps
that are between Buildings D and E.
Information is also available regarding the state Superfund program
on the TCEQ Web site located at www.tnrcc.state.tx.us/permit-
ting/remed/superfund/index.html.
Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the meeting should con-
tact the agency at (800) 633-9363 or (512) 239-2463. Requests should
be made as far in advance as possible.
For further information about this site or the public meeting, please





Texas Commission on Environmental Quality
Filed: January 13, 2004
♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Order (DO). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Simi-
lar to the procedure followed with respect to Agreed Orders entered into
by the executive director (ED) of the commission in accordance with
Texas Water Code (TWC), §7.075, this notice of the proposed order
and the opportunity to comment is published in the Texas Register no
later than the 30th day before the date on which the public comment pe-
riod closes, which in this case is February 23, 2004. The commission
will consider any written comments received and the commission may
withdraw or withhold approval of a DO if a comment discloses facts or
considerations that indicate a proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction, or orders and permits issued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed DO is not required to be published if
those changes are made in response to written comments.
A copy of each proposed DO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about the DO should
be sent to the attorney designated for the DO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on February 23, 2004. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The commission’s attorneys are available to discuss the DO and/or the
comment procedure at the listed phone numbers; however, comments
on the DO should be submitted to the commission in writing.
(1) COMPANY: The Revocation of Cicero Patton’s Class C Wastewa-
ter License and Class C Groundwater License; DOCKET NUMBER:
2003-0652-WOC-E; TCEQ ID NUMBER: 453-82- 6777; LOCA-
TION: 140 West Clark, Post Office Drawer H, Bartlett, Williamson,
and Bell County, Texas; TYPE OF FACILITY: City of Bartlett’s
groundwater facility located in Williamson County and City of
Bartlett’s wastewater facility located in Bell County; RULES VIO-
LATED: 30 TAC §30.33(c) and TWC, §7.303(b)(2), by committing
fraud or deceit in obtaining his Class C Wastewater and Class C
Groundwater licenses; PENALTY: $0; revocation of license; STAFF
ATTORNEY: Gitanjali Yadav, Litigation Division, MC 175, (512)
239-2029; REGIONAL OFFICE: Austin Regional Office, 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339- 2929
and Waco Regional Office, 6801 Sanger Avenue, Suite 2500, Waco,




Texas Commission on Environmental Quality
Filed: January 13, 2004
♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an oppor-
tunity to submit written comments on the proposed AOs. Section 7.075
requires that notice of the opportunity to comment must be published
in the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is February 23,
2004. Section 7.075 also requires that the commission promptly con-
sider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
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or considerations that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the statutes and rules
within the commission’s orders and permits issued in accordance with
the commission’s regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on February 23, 2004. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The designated attorney is available to discuss the AO and/or the com-
ment procedure at the listed phone number; however, §7.075 provides
that comments on an AO should be submitted to the commission in
writing.
(1) COMPANY: Panjwani Enterprises, Inc. dba Conoco Truck Stop;
DOCKET NUMBER: 2002-0454-PST-E; TCEQ ID NUMBER:
0000939; LOCATION: 8901 South Interstate Highway 45, Conroe,
Montgomery County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§334.50(b)(1)(A) and (2)(A) and TWC, §26.3475, by failing to
provide release detection for diesel tanks; and 30 TAC §334.48(c)
and §334.50(d)(1)(B)(ii), by failing to reconcile inventory control
records for diesel tanks on a monthly basis and failing to conduct
proper automatic inventory control procedures for those tanks;
PENALTY: $10,000; STAFF ATTORNEY: Alfred Okpohworho,
Litigation Division, MC R-12, (713) 422-8918; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(2) COMPANY: Uppal Brothers, Inc. dba Save Way Food Mart;
DOCKET NUMBER: 2002- 0860-PST-E; TCEQ ID NUMBER:
44704; LOCATION: 6620 Brentwood Stair, Fort Worth, Tarrant
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §115.242(3)(A)
and Texas Health and Safety Code (THSC), §382.085(b), by failing
to maintain all components of the Stage II vapor recovery system
in proper operating condition; 30 TAC §115.242(9) and THSC,
§382.085(b), by failing to post clear and legible operating instructions
and related information on gasoline pumps equipped with a Stage II
vapor recovery system; 30 TAC §115.245(2) and THSC, §382.085(b),
by failing to perform an annual pressure decay test within the preced-
ing 12-month period; 30 TAC §115.245(2) and THSC, §382.085(b),
by failing to successfully perform the five-year full system functional
testing to verify proper operation of the Stage II vapor recovery system;
and 30 TAC §334.22(a), by failing to pay outstanding underground
storage tank fees; PENALTY: $6,250; STAFF ATTORNEY: Diana
Grawitch, Litigation Division, MC 175, (512) 239-0939; REGIONAL
OFFICE: Dallas-Fort Worth Regional Office, 2301 Gravel Drive, Fort




Texas Commission on Environmental Quality
Filed: January 13, 2004
♦ ♦ ♦
Texas Department of Health
Annual Republication of the Texas Schedules of Controlled
Substances
PURSUANT TO THE TEXAS CONTROLLED SUBSTANCES
ACT, HEALTH AND SAFETY CODE, CHAPTER 481, THESE
SCHEDULES, ESTABLISHED JANUARY 1, 2004, SUPERCEDE
PREVIOUS SCHEDULES AND CONTAIN THE MOST CUR-
RENT VERSION OF THE SCHEDULES OF ALL CONTROLLED
SUBSTANCES FROM THE PREVIOUS SCHEDULES AND
MODIFICATIONS. THESE SCHEDULES HAVE BEEN SIGNED
BY DR. EDUARDO SANCHEZ, COMMISSIONER OF HEALTH,
AND WILL BE EFFECTIVE 21 DAYS AFTER PUBLICATION OF
THIS NOTICE IN THE TEXAS REGISTER.
January 1, 2004
Changes to the schedules are designated by an asterisk (*). Addi-
tional information can be obtained by contacting the Texas Department
of Health, Bureau of Food and Drug Safety, 1100 West 49th Street,
Austin, Texas 78756. The telephone number is (512) 719-0237 and the
website address is .
SCHEDULES
Nomenclature: Controlled substances listed in these schedules are in-
cluded by whatever official, common, usual, chemical, or trade name
they may be designated.
SCHEDULE I
Schedule I consists of:
Schedule I opiates
the following opiates, including their isomers, esters, ethers, salts, and
salts of isomers, esters, and ethers, unless specifically excepted, if the
existence of these isomers, esters, ethers, and salts is possible within




(3) Alphacetylmethadol (except levo-alphacetylmethadol, also known
as levo-alpha-acetylmethadol, levomethadyl acetate, or LAAM);
(4) Alpha-methylfentanyl or any other derivative of Fentanyl;





















































Schedule I opium derivatives
the following opium derivatives, their salts, isomers, and salts of iso-
mers, unless specifically excepted, if the existence of these salts, iso-


























Schedule I hallucinogenic substances
unless specifically excepted or unless listed in another schedule, a ma-
terial, compound, mixture, or preparation that contains any quantity of
the following hallucinogenic substances or that contains any of the sub-
stance’s salts, isomers, and salts of isomers if the existence of the salts,
isomers, and salts of isomers is possible within the specific chemical
designation (for the purposes of this Schedule I hallucinogenic sub-
stances section only, the term "isomer" includes optical, position, and
geometric isomers):
(1) Alpha-ethyltryptamine (some trade or other names: etryptamine;
Monase; alpha-ethyl-1H-indole-3-ethanamine; 3-(2-aminobutyl)
indole; alpha-ET; AET);
*(2) alpha-methyltryptamine (AMT), its isomers, salts, and salts of iso-
mers;
(3) 4-bromo-2,5-dimethoxyamphetamine (some trade or other names:
4-bromo-2,5- dimethoxy-alpha-methylphenethylamine; 4-bromo-2,5-
DMA);
(4) 4-bromo-2,5-dimethoxyphenethylamine (some trade or other
names: Nexus; 2C-B; 2-(4-bromo-2,5-dimethoxyphenyl)-1-
aminoethane; alpha-desmethyl DOB);
(5) 2,5-dimethoxyamphetamine (some trade or other names:
2,5-dimethoxy- alpha-methylphenethylamine; 2,5-DMA);
(6) 2,5-dimethoxy-4-ethylamphetamine (some trade or other names:
DOET);
(7) 2,5-dimethoxy-4-(n)-propylthiophenethylamine (2C-T-7), its opti-
cal isomers, salts and salts of isomers;
*(8) 5-methoxy-N,N-diisopropyltryptamine (5-MeO-DIPT), its
isomers, salts, and salts of isomers;
(9) 5-methoxy-3,4-methylenedioxy-amphetamine;
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(10) 4-methoxyamphetamine (some trade or other names: 4-methoxy-
alpha- methylphenethylamine; paramethoxyamphetamine; PMA);
(11) 1-methyl-4-phenyl-1,2,5,6-tetrahydro-pyridine (MPTP);




(14) 3,4-methylenedioxy-methamphetamine (MDMA, MDM);
(15) 3,4-methylenedioxy-N-ethylamphetamine (some trade or other
names: N-ethyl-alpha-methyl-3,4(methylenedioxy)phenethylamine;
N-ethyl MDA; MDE; MDEA);
(16) 3,4,5-trimethoxy amphetamine;
(17) N-hydroxy-3,4-methylenedioxyamphetamine (Also known as
N-hydroxy MDA);
(18) Bufotenine (some trade and other names: 3-(beta-Dimethy-
laminoethyl)-5- hydroxyindole; 3-(2-dimethylaminoethyl)-5-indolol;
N,N-dimethylserotonin; 5-hydroxy- N,N-dimethyltryptamine; map-
pine);
(19) Diethyltryptamine (some trade and other names: N,N-Diethyl-
tryptamine; DET);
(20) Dimethyltryptamine (some trade and other names: DMT);
(21) Ethylamine Analog of Phencyclidine (some trade or other names:
N-ethyl-1- phenylcyclohexylamine; (1-phenylcyclohexyl) ethylamine;
N-(1-phenylcyclohexyl)-ethylamine; cyclohexamine; PCE);
(22) Ibogaine (some trade or other names: 7-Ethyl-6,6-
beta, 7,8,9,10,12,13-octhydro-2-methoxy-6,9-methano-5H-
pyrido[1’,2’:1,2] azepino [5,4-b] indole; taber-nanthe iboga);





(28) Parahexyl (some trade or other names: 3-Hexyl-1-hy-
droxy-7,8,9,10-tetrahydro-6,6,9-trimethyl-6H-dibenzo (b,d) pyran;
Synhexyl);
(29) Peyote, unless unharvested and growing in its natural state, mean-
ing all parts of the plant classified botanically as Lophophora, whether
growing or not, the seeds of the plant, an extract from a part of the
plant, and every compound, manufacture, salt, derivative, mixture, or
preparation of the plant, its seeds, or extracts;
(30) Psilocybin;
(31) Psilocin;
(32) Pyrrolidine analog of phencyclidine (some trade or other names:
1-(1-phenyl- cyclohexyl)-pyrrolidine, PCPy, PHP);
*(33) Tetrahydrocannabinols
Meaning tetrahydrocannabinols naturally contained in a plant of the
genus Cannabis (cannabis plant), as well as synthetic equivalents of
the substances contained in the cannabis plant, or in the resinous ex-
tractives of such plant, and/or synthetic substances, derivatives, and
their isomers with similar chemical structure and pharmacological ac-
tivity to those substances contained in the plant, such as the following:
1 cis or trans tetrahydrocannabinol, and their optical isomers
6 cis or trans tetrahydrocannabinol, and their optical isomers
3,4 cis or trans tetrahydrocannabinol, and its optical isomers;
(Since nomenclature of these substances is not internationally standard-
ized, compounds of these structures, regardless of numerical designa-
tion of atomic positions covered.);
(34) Thiophene analog of phencyclidine (some trade or other names:
1-(1-(2-thienyl) cyclohexyl) piperidine; 2-thienyl analog of phencycli-
dine; TPCP);
(35) 1-(1-(2-thienyl)cyclohexyl]pyrrolidine (some trade or other
names: TCPy); and,
(36) 1-(3-trifluoromethylphenyl) piperazine (other names:TFMPP), its
optical isomers, salts and salts of isomers.
Schedule I stimulants
unless specifically excepted or unless listed in another schedule, a ma-
terial, compound, mixture, or preparation that contains any quantity of
the following substances having a stimulant effect on the central ner-
vous system, including the substance’s salts, isomers, and salts of iso-
mers if the existence of the salts, isomers, and salts of isomers is pos-
sible within the specific chemical designation:
(1) Aminorex (some other names: aminoxaphen; 2-amino-5-phenyl-2-
oxazoline; 4,5-dihydro- 5-phenyl-2-oxazolamine);
(2) Cathinone (some trade or other names: 2-amino-1-phenyl-1-
propanone; alpha- aminopropiophenone; 2-aminopropiophenone and
norephedrone);
(3) Fenethylline;
(4) Methcathinone (some other names: 2-(methylamino)-pro-
piophenone; alpha- (methylamino) propiophenone; 2-(methy-
lamino)-1-phenylpropan-1-one; alpha-N-methylaminopropiophenone;
monomethylpropion; ephedrone; N-methylcathinone; methylcathi-
none; AL-464; AL-422; AL-463; and UR1432);
(5) 4-methylaminorex;
(6) N-ethylamphetamine; and




unless specifically excepted or unless listed in another schedule, a ma-
terial, compound, mixture, or preparation that contains any quantity
of the following substances having a depressant effect on the central
nervous system, including the substance’s salts, isomers, and salts of
isomers if the existence of the salts, isomers, and salts of isomers is
possible within the specific chemical designation:
(1) Gamma-hydroxybutyric acid (some other names include GHB;
gamma-hydroxybutyrate; 4-hydroxybutyrate; 4-hydroxybutanoic acid;




Schedule II consists of:
Schedule II substances, vegetable origin or chemical synthesis
the following substances, however produced, except those narcotic
drugs listed in other schedules:
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(1) Opium and opiate, and a salt, compound, derivative, or preparation
of opium or opiate, other than thebaine-derived butorphanol, naloxone


















(1-17) Tincture of opium;
(2) a salt, compound, isomer, derivative, or preparation of a substance
that is chemically equivalent or identical to a substance described by
Paragraph (1) of Schedule II substances, vegetable origin or chemical
synthesis, other than the isoquinoline alkaloids of opium;
(3) Opium poppy and poppy straw;
(4) Cocaine, including:
(4-1) its salts, its optical, position, and geometric isomers, and the salts
of those isomers; and
(4-2) coca leaves and a salt, compound, derivative, or preparation of
coca leaves that is chemically equivalent or identical to a substance
described by this paragraph, other than decocainized coca leaves or
extractions of coca leaves that do not contain cocaine or ecgonine; and,
(5) Concentrate of poppy straw, meaning the crude extract of poppy
straw in liquid, solid, or powder form that contains the phenanthrene
alkaloids of the opium poppy;
Opiates
the following opiates, including their isomers, esters, ethers, salts, and
salts of isomers, if the existence of these isomers, esters, ethers, and











(11) Levo-alphacetylmethadol (some trade or other names: levo-alpha-






















unless listed in another schedule and except as provided by the Texas
Controlled Substances Act, Health and Safety Code, §481.033, a ma-
terial, compound, mixture, or preparation that contains any quantity of
the following substances having a potential for abuse associated with a
stimulant effect on the central nervous system:
(1) Amphetamine, its salts, optical isomers, and salts of its optical iso-
mers;
(2) Methamphetamine, including its salts, optical isomers, and salts of
optical isomers;
(3) Methylphenidate and its salts; and
(4) Phenmetrazine and its salts;
Schedule II depressants
unless listed in another schedule, a material, compound, mixture or
preparation that contains any quantity of the following substances hav-
ing a depressant effect on the central nervous system, including the
substance’s salts, isomers, and salts of isomers if the existence of the






Schedule II hallucinogenic substances
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unless specifically excepted or listed in another schedule, a material,
compound, mixture, or preparation that contains any quantity of the
following substances:
(1) Immediate precursor to methamphetamine:
(1-1) Phenylacetone and methylamine if possessed together with intent
to manufacture methamphetamine;
(2) Immediate precursor to amphetamine and methamphetamine:
(2-1) Phenylacetone (some trade or other names: phenyl-2-propanone;
P2P; benzyl methyl ketone; methyl benzyl ketone); and




Schedule III consists of:
Schedule III depressants
unless listed in another schedule and except as provided by the Texas
Controlled Substances Act, Health and Safety Code, Section 481.033, a
material, compound, mixture, or preparation that contains any quantity
of the following substances having a potential for abuse associated with
a depressant effect on the central nervous system:
(1) a compound, mixture, or preparation containing amobarbital, sec-
obarbital, pentobarbital, or any of their salts and one or more active
medicinal ingredients that are not listed in a schedule;
(2) a suppository dosage form containing amobarbital, secobarbital,
pentobarbital, or any of their salts and approved by the Food and Drug
Administration for marketing only as a suppository;
(3) a substance that contains any quantity of a derivative of barbituric
acid, or any salt of a derivative of barbituric acid, except those sub-
stances that are specifically listed in other schedules;
(4) Chlorhexadol;
(5) Any drug product containing gamma hydroxybutyric acid, includ-
ing its salts, isoners, and salts of isomers, for which an application is
approved under §505 of the Federal Food Drug and Cosmetic Act:
(6) Ketamine, its salts, isomers, and salts of isomers. Some other
names for ketamine: (±)-2-(2-chlorophenyl)-2-(methylamino)-cyclo-
hexanone;
(7) Lysergic acid;





(13 Tiletamine and zolazepam or any salt thereof. Some trade
or other names for a tiletamine-zolazepam combination product:
Telazol. Some trade or other names for tiletamine: 2-(ethy-





unless specifically excepted or unless listed in another schedule:
(1) a material, compound, mixture, or preparation containing limited
quantities of any of the following narcotic drugs, or any of their salts:
(1-1) not more than 1.8 grams of codeine, or any of its salts, per 100
milliliters or not more than 90 milligrams per dosage unit, with an equal
or greater quantity of an isoquinoline alkaloid of opium;
(1-2) not more than 1.8 grams of codeine, or any of its salts, per 100 mil-
liliters or not more than 90 milligrams per dosage unit, with one or more
active, nonnarcotic ingredients in recognized therapeutic amounts;
(1-3) not more than 300 milligrams of dihydrocodeinone (hy-
drocodone), or any of its salts, per 100 milliliters or not more than 15
milligrams per dosage unit, with a fourfold or greater quantity of an
isoquinoline alkaloid of opium;
(1-4) not more than 300 milligrams of dihydrocodeinone (hy-
drocodone), or any of its salts, per 100 milliliters or not more than
15 milligrams per dosage unit, with one or more active, nonnarcotic
ingredients in recognized therapeutic amounts;
(1-5) not more than 1.8 grams of dihydrocodeine, or any of its salts,
per 100 milliliters or not more than 90 milligrams per dosage unit, with
one or more active, nonnarcotic ingredients in recognized therapeutic
amounts;
(1-6) not more than 300 milligrams of ethylmorphine, or any of its salts,
per 100 milliliters or not more than 15 milligrams per dosage unit, with
one or more active, non-narcotic ingredients in recognized therapeutic
amounts;
(1-7) not more than 500 milligrams of opium per 100 milliliters or
per 100 grams, or not more than 25 milligrams per dosage unit, with
one or more active, nonnarcotic ingredients in recognized therapeutic
amounts; and,
(1-8) not more than 50 milligrams of morphine, or any of its salts, per
100 milliliters or per 100 grams with one or more active, nonnarcotic
ingredients in recognized therapeutic amounts;
(2) any material, compound, mixture, or preparation containing any of
the following narcotic drugs or their salts:
(2-1) Buprenorphine
Schedule III stimulants
unless listed in another schedule, a material, compound, mixture or
preparation that contains any quantity of the following substances hav-
ing a stimulant effect on the central nervous system, including the sub-
stance’s salts, optical, position, or geometric isomers, and salts of the
substance’s isomers, if the existence of the salts, isomers, and salts of





Schedule III anabolic steroids and hormones
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anabolic steroids, including any drug or hormonal substance, chemi-
cally and pharmacologically related to testosterone (other than estro-





























Schedule III hallucinogenic substances
(1) Dronabinol (synthetic) in sesame oil and encapsulated in
a soft gelatin capsule in U.S. Food and Drug Administra-




Schedule IV consists of:
Schedule IV depressants
except as provided by the Texas Controlled Substances Act, Health and
Safety Code, §481.033, a material, compound, mixture, or preparation
that contains any quantity of the following substances having a poten-






















































unless listed in another schedule, a material, compound, mixture, or
preparation that contains any quantity of the following substances hav-
ing a stimulant effect on the central nervous system, including the sub-
stance’s salts, optical, position, or geometric isomers, and salts of those
isomers if the existence of the salts, isomers, and salts of isomers is pos-









(9) Pemoline (including organometallic complexes and their chelates);
(10) Phentermine;
(11) Pipradrol;
(12) SPA ((-)-1-dimethylamino-1,2-diphenylethane); and
(13) Sibutramine
Schedule IV narcotics
unless specifically excepted or unless listed in another schedule, a ma-
terial, compound, mixture, or preparation containing limited quantities
of the following narcotic drugs or their salts:
(1) Not more than 1 milligram of difenoxin and not less than 25 micro-
grams of atropine sulfate per dosage unit; and
(2) Dextropropoxyphene (Alpha-(+)-4-dimethylamino-1,2-
diphenyl-3-methyl-2- propionoxybutane).
Schedule IV other substances
unless specifically excepted or unless listed in another schedule, a ma-
terial, compound, substance’s salts:
(1) Butorphanol, including its optical isomers; and
(2) Pentazocine, its salts, derivatives, compounds, or mixtures.
SCHEDULE V
Schedule V consists of:
Schedule V narcotics containing non-narcotic active medicinal ingre-
dients
a compound, mixture, or preparation containing limited quantities of
any of the following narcotic drugs that also contain one or more non-
narcotic active medicinal ingredients in sufficient proportion to confer
on the compound, mixture or preparation valuable medicinal qualities
other than those possessed by the narcotic drug alone:
(1) Not more than 200 milligrams of codeine, or any of its salts, per
100 milliliters or per 100 grams;
(2) Not more than 100 milligrams of dihydrocodeine, or any of its salts,
per 100 milliliters or per 100 grams;
(3) Not more than 100 milligrams of ethylmorphine, or any of its salts,
per 100 milliliters or per 100 grams;
(4) Not more than 2.5 milligrams of diphenoxylate and not less than 25
micrograms of atropine sulfate per dosage unit;
(5) Not more than 15 milligrams of opium per 29.5729 milliliters or
per 28.35 grams; and
(6) Not more than 0.5 milligram of difenoxin and not less than 25 mi-
crograms of atropine sulfate per dosage unit;
Schedule V stimulants
unless specifically exempted or excluded or unless listed in another
schedule, a compound, mixture, or preparation which contains any
quantity of the following substances having a stimulant effect on the






Texas Department of Health
Filed: January 13, 2004
♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Raba-Kistner Consultants,
Inc.
Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to Raba-Kistner Con-
sultants, Inc., (licensee-L01571) of San Antonio. A total penalty of
$12,000 is proposed to be assessed the licensee for alleged violations
of 25 Texas Administrative Code, Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone





Texas Department of Health
Filed: January 14, 2004
♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation to Robert W. Buchanan,
D.C., dba 34th Street Chiropractic
Notice is hereby given that the Bureau of Radiation Control (bu-
reau), Texas Department of Health (department), issued a notice of
violation and proposal to assess an administrative penalty to Robert
W. Buchanan, D.C., doing business as 34th Street Chiropractic
(registrant-R20355) of Lubbock. A total penalty of $9,000 is proposed
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to be assessed the registrant for alleged violations of 25 Texas
Administrative Code, Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone





Texas Department of Health
Filed: January 13, 2004
♦ ♦ ♦
Notice of Public Meetings Concerning the Proposed Health
and Human Services Department Organizational Structure
Purpose. The Texas Health and Human Services Commission will
conduct a series of public meetings to receive public comment on
the proposed organizational structures of state health and human
services departments created under House Bill No. 2292, 78th
Legislature. The newly created departments are the Department
of Family and Protective Services, Department of Assistive and
Rehabilitative Services, Department of Aging and Disability Services,
Department of State Health Services. The Health and Human Services
Commission, in conjunction with current health and human services
agencies, is developing proposed organizational structures for each
new department. Copies of the proposed organizational structure
for each new department will be posted on the Health and Human
Services Commission’s web site at http://www.hhsc.state.tx.us/Con-
solidation/Consl_home.html once available.
The Department of Aging and Disability Services and the Department
of State Health Services will hold joint public meetings on the follow-
ing dates, times, and locations:
Agenda. The agenda for each public meeting is as follows: Welcome
and Introduction; Overview of proposed agency organizational struc-
ture; Public comment and testimony. (Oral comments are limited to
three minutes.)
Date: January 29, 2004
Agency and Time: Department of Aging and Disability Services, 3:00
p.m. to 5:00 p.m.
Agency and Time: Department of State Health Services, 5:00 p.m. to
7:00 p.m.
Additional comment time if needed for either agency: 7:00 p.m. to
8:00 p.m.
Location: Valley Baptist Medical Center, Woodward Conference
Room, 2101 Pease Street, Harlingen, Texas
Contact: Carol Cornelison, (956) 423-0130, Carol.Corneli-
son@hhsc.state.tx.us
Date: January 30, 2004
Agency and Time: Department of Aging and Disability Services, 3:00
p.m. to 5:00 p.m.
Agency and Time: Department of State Health Services, 5:00 p.m. to
7:00 p.m.
Additional comment time if needed for either agency: 7:00 p.m. to
8:00 p.m.
Location: Bob Duncan Community Center, 2800 South Center Street
(inside Vandergriff Park), Arlington, Texas
Contact: Jan Havins, (817) 264-4503, Jan.Havins@tdh.state.tx.us
Date: February 3, 2004
Agency and Time: Department of Aging and Disability Services, 1:00
p.m. to 3:00 p.m.
Agency and Time: Department of State Health Services, 3:00 p.m. to
5:00 p.m.
Additional comment time if needed for either agency: 5:00 p.m. to
7:00 p.m.
Location: Texas Department of Human Services, Winters Building,
Board Room, 701 West 51st Street, Austin, Texas
Contact: Barrett Markland, (512) 438-5419, Barrett.Mark-
land@dhs.state.tx.us
Date: February 4, 2004
Agency and Time: Department of Aging and Disability Services, 3:00
p.m. to 5:00 p.m.
Agency and Time: Department of State Health Services, 5:00 p.m. to
7:00 p.m.
Additional comment time if needed for either agency: 7:00 p.m. to
8:00 p.m.
Location: Texas Medical Center, Hornberger Conference Center, 2151
W. Holcombe Blvd., Houston, Texas
Contact: Greta Etnyre, (713) 767-3019, Greta.Etnyre@tdh.state.tx.us
Date: February 5, 2004
Agency and Time: Department of Aging and Disability Services, 3:00
p.m. to 5:00 p.m.
Agency and Time: Department of State Health Services, 5:00 p.m. to
7:00 p.m.
Additional comment time if needed for either agency: 7:00 p.m. to
8:00 p.m.
Location: El Paso Community College, Administrative Building, 9050
Viscount Blvd., El Paso, Texas
Contact: Kaye Moore (915) 834-7752, Kaye.Moore@hhsc.state.tx.us
Comments. The public is invited to submit written comments regarding
the proposed organizational structures for the new departments until
5:00 p.m. the day of the meeting. Written comments may be deliv-
ered by U.S. mail or express delivery to the attention of the Program
Management Office, Health and Human Services Commission, P. O.
Box 13247, Austin, Texas 78711. Hand deliveries will be accepted at
4900 North Lamar Boulevard, Fourth Floor, Austin, Texas 78751. Al-
ternatively, written comments may be delivered via facsimile at (512)
424-6974.
For ADA assistance, please contact Redge Westbrook, Office of Civil
Rights, (512) 458-7627, toll free (888) 388-6332, or TDD (877) 432-




Texas Department of Health
Filed: January 14, 2004
♦ ♦ ♦
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Texas Health and Human Services Commission
Notice of Hearing on Proposed Provider Payment Rates
Hearing. The Texas Health and Human Services Commission (HHSC)
will conduct a public hearing on February 10, 2004, to receive pub-
lic comment on proposed payment rates for the Residential Care (RC)
Program. This program is operated by the Texas Department of Hu-
man Services (DHS). These payment rates are proposed to be effective
March 1, 2004. The hearing will be held in compliance with Title 40
of the Texas Administrative Code (TAC) §20.105(g), which requires
public hearings on proposed payment rates. The public hearing will be
held on February 10, 2004, at 9:00 a.m. in the Public Hearing Room
of the Braker Center Building H, at 11209 Metric Boulevard, Austin,
Texas 78758-4021. The hearing may conclude as early as 9:15 a.m.
if no commenters have appeared by that time. Written comments re-
garding payment rates may be submitted in lieu of testimony until 5:00
p.m. the day of the hearing. Written comments may be sent by U.S.
mail to the attention of Tony Arreola, HHSC Rate Analysis, MC H-400,
1100 West 49th Street, Austin, Texas 78756-3101. Express mail can
be sent, or written comments can be hand delivered, to Mr. Arreola,
HHSC Rate Analysis, MC H-400, Braker Center Building H, 11209
Metric Boulevard, Austin, Texas 78758-4021. Alternatively, written
comments may be sent via facsimile to Mr. Arreola at (512) 491-1998.
Interested parties may request to have mailed to them or may pick up
a briefing package concerning the proposed payment rates by contact-
ing Tony Arreola, HHSC Rate Analysis, MC H-400, 1100 West 49th
Street, Austin, Texas 78756-3101, telephone number (512) 491-1358.
Persons with disabilities who wish to attend the hearing and require
auxiliary aids or services should contact Tony Arreola, HHSC Rate
Analysis, MC H-400, 1100 West 49th Street, Austin, Texas 78756-
3101, telephone number (512) 491-1358, by February 4, 2004, so that
appropriate arrangements can be made.
Proposal. The proposed payment rates adjust for the increase in the
Supplemental Security Income (SSI) Federal Benefit Rate, which
clients began receiving effective January 1, 2004. The effect of this
proposal is that the clients will use the increase in their SSI Federal
Benefit Rate amount to increase their room-and-board payment,
thereby covering a greater share of the rate and reducing the DHS
share of the rate. The total payment to the provider of service will not
change and there are no adjustments to the rates due to inflation.
Methodology and justification. The proposed rates were determined
in accordance with the rate reimbursement setting methodology at 40




Texas Health and Human Services Commission
Filed: January 13, 2004
♦ ♦ ♦
Texas Higher Education Coordinating Board
GO Center Project: RFP for First Generation College Student
Involvement - Request for Grant Proposals
The College for Texans Campaign of the Texas Higher Education Co-
ordinating Board (THECB) and the College for All Texans Foundation:
Closing the Gaps ("foundation") invite institutions of higher education,
as defined in Texas Education Code, Section 61.003(8), and private or
independent institutions of higher education, as defined in Texas Edu-
cation Code, Section 61.003(15), all hereinafter referred to as "grantee"
or "grantees," to participate in the campaign’s GO Center project.
The College for Texans Campaign resulted from Senate Bill 573
(passed in the 77th legislative session of 2001, and codified in the
Texas Education Code, at Section 61.951). Senate Bill 573 requires
that THECB administer a statewide campaign to assure that parents
and students understand the importance of higher education and how
to prepare for it academically and financially. The campaign is one of
the major strategies of Texas’ education plan called Closing the Gaps
by 2015. The goal of the campaign is to bring into higher education
by 2015 an additional 300,000 people prepared to succeed who are
not expected, based on current enrollment trends, to enroll in a Texas
college or university. Visit www.Education-GoGetIt.com to learn more
about the campaign. The College for All Texans Foundation: Closing
the Gaps is a private nonprofit foundation established by Coordinating
Board members with the mission of financially supporting the College
for Texans Campaign.
GO CENTER PROJECT
In the summer of 2003, the College for Texans Campaign partnered
with several higher education institutions, public schools, Texas
Campus Compact, Tech Prep, GEAR-UP, LULAC, VISTA, ENLACE,
Communities-in-Schools, and other organizations to launch 40 high
school GO Centers (see www.gocenter.info).
GO Centers are located in high schools; however, institutions of higher
education and college students play an important role in the project.
The purpose of the GO Center project is to create a statewide network
of trained college students and college-bound high school students,
called the G-Force, who mentor middle and high school students to
develop and follow a personal high school graduation and higher edu-
cation plan.
THECB has issued a Request for Grant Proposals for the GO Center
project. Funds will be designated to support college student participa-
tion in the GO Center project through scholarships for G-Force mem-
bers, work-study matching funds and other funding mechanisms avail-
able to grantees. Go to www.gocenter.info for a copy of a Request for




Texas Higher Education Coordinating Board
Filed: January 9, 2004
♦ ♦ ♦
2nd Call: Request for Proposals (RFP) 2004-2005 Teacher
Quality Grants - Type A, Under Title II - Part A, Teacher
Quality Grants, of the No Child Left Behind Act of 2001 (P.L.
107-110)
Approximately $3.6 million will be available in Type A grants to sup-
port the development of uniform teacher training modules in mathe-
matics and science for teachers of grades 6 - 12, during 2004-2005.
This is the second request for a proposal for a high school Chemistry
module, to be funded with up to $300,000 under a Teacher Quality -
Type A Grant award.
Funds will be competitively distributed in Texas through the Teacher
Quality Grants Program, and through joint efforts of the Texas Higher
Education Coordinating Board and the Texas Education Agency. The
Teacher Quality Grants Program was most recently reauthorized in
2001 as Title II - Part A of the NO CHILD LEFT BEHIND ACT.
Proposals for funding in this second call for a Chemistry proposal
under Type A awards must be submitted by January 24, 2004 to the
Texas Higher Education Coordinating Board. Applications for Type
A awards are available currently on the website of the Coordinating
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Board; proposals for a Chemistry Type A award must adhere to the
timeline for completion of work, as described in the current RFP.
The Teacher Quality Grants - Type A are designed to support the devel-
opment and implementation of 12 uniform and comprehensive teacher
training modules which are aligned with the Texas Essential Knowl-
edge and Skills and can be used for professional development of teach-
ers of grades 6 - 12. The 12 modules include: Middle School Math, Part
I; Middle School Math, Part II; Middle School Science, Part I; Middle
School Science, Part II; Algebra I; Geometry; Algebra II; Pre-calcu-
lus; Biology; Chemistry; Physics; and Integrated Physics and Chem-
istry (IPC). Twelve grants awards of up to $300,000 each will be made
to support the development of these modules. The development of the
modules must include collaborative efforts between higher education
institutions and local school districts in the areas of mathematics and
science. Teacher Quality -Type B grants will be awarded for 2004 -
2005 to support the use of the uniform teacher training modules in
summer institutes around the state (and for academic year follow-up)
for teachers of math and science grades 6 - 12. The RFP for Teacher
Quality- Type B grants of up to $80,000 each is available on the Coor-
dinating Board website, and has a closing date of February 6, 2004.
Notification to the successful applicant for the Chemistry Teacher
Quality - Type A Grant Award will be given as soon after January
24, 2004 as possible. Projects funded under Type A applications are
for up to 12 months. The Board will approve recommendation for
2004-2005 Type B awards at its April 24-25, 2004 meeting. Projects
funded under Type B applications are for up to 17 months.
All public and private colleges and universities and non-profit orga-
nizations of proven effectiveness in educating secondary mathematics
and science teachers are eligible to apply for Type A and Type B grants
under the Teacher Quality Grants Program. For information, contact




Texas Higher Education Coordinating Board
Filed: January 12, 2004
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearing
Multifamily Housing Revenue Bonds (Western Hills Apartments)
Series 2004
Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Glenn
Elementary School, 2385 Horal, San Antonio, Texas 75227, at 6:30
p.m. on February 10, 2004 with respect to an issue of tax-exempt mul-
tifamily residential rental development revenue bonds in an aggregate
principal amount not to exceed $4,400,000 and taxable bonds, if neces-
sary, in an amount to be determined, to be issued in one or more series
(the "Bonds"), by the Issuer. The proceeds of the Bonds will be loaned
to AAMHA Western Hills, L.P., a limited partnership, or a related per-
son or affiliate thereof (the "Borrower") to finance a portion of the costs
of acquiring and rehabilitating a multifamily housing development (the
"Development") described as follows: 149-unit multifamily residential
rental development to be located on the west side of Loop 410 and to
the north of US Highway 90, at 500 Tomar Drive, San Antonio, Bexar
County, Texas 78227. The Development initially will be owned by the
Borrower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance
of the Bonds. Questions or requests for additional information may
be directed to Robbye Meyer at the Texas Department of Housing and
Community Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-2213;
and/or robbye.meyer@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Robbye Meyer in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robbye Meyer prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Robbye Meyer at least three days prior to the hearing
date.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: January 8, 2004
♦ ♦ ♦
Texas Department of Human Services
Notice of Public Meeting - Proposed Health and Human
Services Department Organizational Structure
Purpose. The Texas Health and Human Services Commission will
conduct a series of public meetings to receive public comment on
the proposed organizational structures of state health and human
services departments created under House Bill No. 2292, 78th
Legislature. The newly created departments are the Department
of Family and Protective Services, Department of Assistive and
Rehabilitative Services, Department of Aging and Disability Services,
Department of State Health Services. The Health and Human Services
Commission, in conjunction with current health and human services
agencies, is developing proposed organizational structures for each
new department. Copies of the proposed organizational structure
for each new department will be posted on the Health and Human
Services Commission’s web site at http://www.hhsc.state.tx.us/Con-
solidation/Consl_home.html once available.
The Department of State Health Services and the Department of Aging
and Disability Services will hold joint public meetings on the following
dates, times, and locations:
Agenda. The agenda for each public meeting is as follows: Welcome
and Introduction; Overview of proposed agency organizational struc-
ture; Public comment and testimony. (Oral comments are limited to
three minutes.)
Date: January 29, 2004
Agency and Time: Department of Aging and Disability Services, 3:00
p.m. to 5:00 p.m.
Agency and Time: Department of State Health Services, 5:00 p.m. to
7:00 p.m.
Additional comment time if needed for either agency: 7:00 p.m. to
8:00 p.m.
Location: Valley Baptist Medical Center, Woodward Conference
Room, 2101 Pease Street, Harlingen, Texas
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Contact: Carol Cornelison, (956) 423-0130, Carol.Corneli-
son@hhsc.state.tx.us
Date: January 30, 2004
Agency and Time: Department of Aging and Disability Services, 3:00
p.m. to 5:00 p.m.
Agency and Time: Department of State Health Services, 5:00 p.m. to
7:00 p.m.
Additional comment time if needed for either agency: 7:00 p.m. to
8:00 p.m.
Location: Bob Duncan Community Center, 2800 South Center Street
(inside Vandergriff Park), Arlington, Texas
Contact: Jan Havins, (817) 264-4503, Jan.Havins@tdh.state.tx.us
Date: February 3, 2004
Agency and Time: Department of Aging and Disability Services, 1:00
p.m. to 3:00 p.m.
Agency and Time: Department of State Health Services, 3:00 p.m. to
5:00 p.m.
Additional comment time if needed for either agency: 5:00 p.m. to
7:00 p.m.
Location: Texas Department of Human Services, Winters Building,
Board Room, 701 West 51st Street, Austin, Texas
Contact: Barrett Markland, (512) 438-5419, Barrett.Mark-
land@dhs.state.tx.us
Date: February 4, 2004
Agency and Time: Department of Aging and Disability Services, 3:00
p.m. to 5:00 p.m.
Agency and Time: Department of State Health Services, 5:00 p.m. to
7:00 p.m.
Additional comment time if needed for either agency: 7:00 p.m. to
8:00 p.m.
Location: Texas Medical Center, Hornberger Conference Center, 2151
W. Holcombe Blvd., Houston, Texas
Contact: Greta Etnyre, (713) 767-3019, Greta.Etnyre@tdh.state.tx.us
Date: February 5, 2004
Agency and Time: Department of Aging and Disability Services, 3:00
p.m. to 5:00 p.m.
Agency and Time: Department of State Health Services, 5:00 p.m. to
7:00 p.m.
Additional comment time if needed for either agency: 7:00 p.m. to
8:00 p.m.
Location: El Paso Community College, Administrative Building, 9050
Viscount Blvd., El Paso, Texas
Contact: Kaye Moore, (915) 834-7752, Kaye.Moore@hhsc.state.tx.us
Comments. The public is invited to submit written comments regarding
the proposed organizational structures for the new departments until
5:00 p.m. the day of the meeting. Written comments may be deliv-
ered by U.S. mail or express delivery to the attention of the Program
Management Office, Health and Human Services Commission, P. O.
Box 13247, Austin, Texas 78711. Hand deliveries will be accepted at
4900 North Lamar Boulevard, Fourth Floor, Austin, Texas 78751. Al-
ternatively, written comments may be delivered via facsimile at (512)
424-6974.
Persons with disabilities planning to attend a meeting who need aux-
iliary aids or services should call Redge Westbrook at (512) 458-7627
or (888) 388-6332 or T.D.D. at (512) 458-7708 no later than two days
prior to the meeting date so that appropriate arrangements can be made.
TRD-200400240
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: January 14, 2004
♦ ♦ ♦
Open Solicitation #2 for Reagan County
Pursuant to Title 2, Chapters 22 and 32, of the Human Resources Code
and 40 Texas Administrative Code (TAC) §19.2324, the Texas De-
partment of Human Services (DHS) is announcing an open solicita-
tion period of 30 days, effective the date of this public notice, for
Reagan County, County #192. Medicaid nursing facility occupancy
rates in Reagan County exceeded the 90% occupancy threshold for six
consecutive months during the period of June 2003 through Novem-
ber 2003. The county occupancy rates for each month of that period
were: 93.0%, 92.4%, 90.5%, 94.9%, 92.4%, 91.7%. In accordance
with secondary selection process requirements contained in 40 TAC
§19.2324(c), DHS will allocate up to 90 Medicaid beds to an eligible
applicant that desires to construct a new nursing facility or to construct
an addition to an existing nursing facility. Applicants for additional
Medicaid beds must demonstrate a history of quality care as specified
in 40 TAC §19.2322(e). Applicants must submit a written reply as de-
scribed in 40 TAC §19.2324(c)(4) to Joe D. Armstrong, Texas Depart-
ment of Human Services, Contract and Licensure Section, Long Term
Care-Regulatory, Mail Code E-342, P.O. Box 149030, Austin, Texas
78714-9030. The written reply must be received by DHS before the
close of business February 23, 2004, the published ending date of the
open solicitation period. If one or more applicants are eligible for addi-
tional Medicaid beds, DHS will allocate Medicaid beds in accordance
with 40 TAC §19.2324(c)(5). If no application for the secondary waiver
process is received or if no applicant meets the requirements in this sec-
tion, no further solicitation will occur.
TRD-200400203
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: January 13, 2004
♦ ♦ ♦
Texas Department of Insurance
Company Licensing
Application for admission to the State of Texas by NAFTA INSUR-
ANCE COMPANY, a domestic fire and/or casualty company. The
home office is in McAllen, Texas.
Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.
TRD-200400214
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 14, 2004
♦ ♦ ♦
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Notice
The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by Kemper Independence In-
surance Company proposing to use rates for private passenger automo-
bile insurance that are outside the upper or lower limits of the flexi-
bility band promulgated by the Commissioner of Insurance, pursuant
to TEX. INS. CODE ANN. art 5.101 §3(g). The Company is request-
ing flex percentages +.77 to +2.57 by coverage, classification, territory.
The overall rate change is -2.5%.
Copies of the filing may be obtained by contacting the Texas Depart-
ment of Insurance, P&C Actuarial Division, P.O. Box 149104, Austin,
Texas 78714-9104, telephone (512) 475-3017.
This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department




General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 14, 2004
♦ ♦ ♦
Notice
The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by Unitrin Auto and Home
Insurance Company proposing to use rates for private passenger auto-
mobile insurance that are outside the upper or lower limits of the flexi-
bility band promulgated by the Commissioner of Insurance, pursuant to
TEX. INS. CODE ANN. art 5.101 §3(g). The Company is requesting
flex percentages +1.12 to +3.88 by coverage, classification, territory.
The overall rate change is +5.5%.
Copies of the filing may be obtained by contacting the Texas Depart-
ment of Insurance, P&C Actuarial Division, P.O. Box 149104, Austin,
Texas 78714-9104, telephone (512) 475-3017.
This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department




General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 14, 2004
♦ ♦ ♦
Notice
The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by Unitrin Preferred Insurance
Company proposing to use rates for private passenger automobile in-
surance that are outside the upper or lower limits of the flexibility band
promulgated by the Commissioner of Insurance, pursuant to TEX. INS.
CODE ANN. art 5.101 §3(g). The Company is requesting flex percent-
ages +0.96 to +3.03 by coverage, classification, territory. The overall
rate change is +10.7%.
Copies of the filing may be obtained by contacting the Texas Depart-
ment of Insurance, P&C Actuarial Division, P.O. Box 149104, Austin,
Texas 78714-9104, telephone (512) 475-3017.
This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department




General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 14, 2004
♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.
Application for admission to Texas of AVESIS THIRD PARTY AD-
MINISTRATORS, INC., a foreign third party administrator. The home
office is PHOENIX, ARIZONA.
Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Matt Ray, MC
107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200400230
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 14, 2004
♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.
Application for incorporation in Texas of TEXAS COMMUNITY SO-
LUTIONS, INC., a domestic third party administrator. The home office
is AUSTIN, TEXAS.
Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Matt Ray, MC
107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200400232
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 14, 2004
♦ ♦ ♦
Texas Lottery Commission
Instant Game Number 428 "$30,000 Triple Payout"
1.0 Name and Style of Game.
A. The name of Instant Game No. 428 is "$30,000 TRIPLE PAYOUT".
The play style is match up with 3X and 10X win.
1.1 Price of Instant Ticket.
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A. Tickets for Instant Game No. 428 shall be $3.00 per ticket.
1.2 Definitions in Instant Game No. 428.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: A, K, Q, J,
9, 8, 7, 6, 5, 4, 2, $1.00, $3.00, $6.00, $9.00, $10.00, $15.00, $18.00,
$24.00, $30.00, $60.00, $90.00, $300, $3,000, and $30,000. The pos-
sible red play symbols are: A, K, Q, J, 9, 8, 7, 6, 5, 4 and 2.
D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. The possible validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.
G. Low-Tier Prize - A prize of $3.00, $6.00, $9.00, $15.00, $18.00 or
$24.00.
H. Mid-Tier Prize - A prize of $30.00, $60.00, $90.00 or $300.
I. High-Tier Prize- A prize of $3,000 or $30,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (428), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 124 within each pack. The format will be: 428-0000001-000.
L. Pack - A pack of "$30,000 TRIPLE PAYOUT" Instant Game tickets
contains 125 tickets, packed in plastic shrink-wrapping and fanfolded
in pages of one (1). There will be two (2) fanfold configurations for
this game. Configuration A will show the front of ticket 000 and the
back of ticket 124. Configuration B will show the back of ticket 000
and the front of ticket 124.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"$30,000 TRIPLE PAYOUT" Instant Game No. 428 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "$30,000 TRIPLE PAYOUT" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 40 (forty)
Play Symbols. If the player gets three (3) identical card Play Symbols
within the same HAND, the player will win the prize indicated for that
HAND. If the player gets two (2) identical card Play Symbols and a red
"3" Play Symbol within the same HAND, the player will win three (3)
times the prize indicated for that HAND. If the player gets two (2) iden-
tical card Play Symbols and a red "10" Play Symbol within the same
HAND, the player will win 10 (ten) times the prize indicated for that
HAND. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 40 (forty) Play Symbols must appear under the latex over-
print on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 40
(forty) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
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15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 40 (forty) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.
17. Each of the 40 (forty) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. There will never be more than one (1) multiplier in a HAND.
C. No duplicate HANDS in any order on a ticket.
D. Non-winning Play Symbols will always consist of at least two (2)
but no more than five (5) red Play Symbols on a ticket.
E. All HANDS which win with three (3) like Play Symbols will contain
all black Play Symbols.
F. The only time a red Play Symbol will create a win is with the "3" or
"10" symbol.
2.3 Procedure for Claiming Prizes.
A. To claim a "$30,000 TRIPLE PAYOUT" Instant Game prize of
$3.00, $6.00, $9.00, $15.00, $18.00, $24.00, $30.00, $60.00, $90.00
or $300, a claimant shall sign the back of the ticket in the space desig-
nated on the ticket and present the winning ticket to any Texas Lottery
Retailer. The Texas Lottery Retailer shall verify the claim and, if valid,
and upon presentation of proper identification, make payment of the
amount due the claimant and physically void the ticket; provided that
the Texas Lottery Retailer may, but is not, in some cases, required to pay
a $30.00, $60.00, $90.00, or $300 ticket. In the event the Texas Lottery
Retailer cannot verify the claim, the Texas Lottery Retailer shall pro-
vide the claimant with a claim form and instruct the claimant on how
to file a claim with the Texas Lottery. If the claim is validated by the
Texas Lottery, a check shall be forwarded to the claimant in the amount
due. In the event the claim is not validated, the claim shall be denied
and the claimant shall be notified promptly. A claimant may also claim
any of the above prizes under the procedure described in Section 2.3.B
and Section 2.3.C of these Game Procedures.
B. To claim a "$30,000 TRIPLE PAYOUT" Instant Game prize of
$3,000 or $30,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at a rate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.
C. As an alternative method of claiming a "$30,000 TRIPLE PAYOUT"
Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Office Box 16600, Austin, Texas 78761-6600. The risk
of sending a ticket remains with the claimant. In the event that the claim
is not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "$30,000
TRIPLE PAYOUT" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
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as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.7 Disclaimer. The number of actual prizes in a game may vary based
on sales, distribution, testing, and number of prizes claimed. An Instant
Game ticket may continue to be sold even when all the top prizes have
been claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefore, a ticket shall
be owned by the physical possessor of said ticket. When a signature is
placed on the back of the ticket in the space designated therefore, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 428. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 428 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 428, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: January 13, 2004
♦ ♦ ♦
Instant Game Number 435 "Crossword"
1.0. Name and Style of Game.
A. The name of Instant Game Number 435 is "CROSSWORD." The
play style is "key symbol match with a prize legend."
1.1. Price of Instant Ticket.
A. Tickets for Instant Game Number 435 shall be $3.00 per ticket.
1.2. Definitions in Instant Game Number 435.
A. Display Printing--That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint--The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol--One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
A, B, C, D, E, F, G, H, I, J, K, L, M, N, O, P, Q, R, S, T, U, V, W, X, Y,
Z, and blackened square.
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D. Play Symbol Caption--the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
E. Retailer Validation Code--Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number--A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
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bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.
G. Low-Tier Prize--A prize of $3.00, $5.00, $10.00, or $20.00.
H. Mid-Tier Prize--A prize of $100 or $500.
I. High-Tier Prize--A prize of $5,000 or $35,000.
J. Bar Code--A 22 character interleaved two of five bar code which will
include a three digit game ID, the seven digit pack number, the three
digit ticket number and the nine digit Validation Number. The bar code
appears on the back of the ticket.
K. Pack-Ticket Number--A 13 digit number consisting of the three digit
game number (435), a seven digit pack number, and a three digit ticket
number. Ticket numbers start with 000 and end with 124 within each
pack. The format will be: 435-0000001-000.
L. Pack--A pack of "CROSSWORD" Instant Game tickets contain 125
tickets, which are packed in plastic shrink-wrapping and fanfolded in
pages of one. There will be two fanfold configurations for this game.
Configuration A will show the front of ticket 000 and the back of ticket
124. Configuration B will show the back of ticket 000 and the front of
ticket 124.
M. Non-Winning Ticket--A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket--A Texas Lottery
"CROSSWORD" Instant Game Number 435 ticket.
2.0. Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule, §401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "CROSSWORD" Instant Game is determined once
the latex on the ticket is scratched off to expose 139 play symbols. The
player must scratch off all 18 boxed squares in the YOUR LETTERS
to reveal 18 play symbol letters. For each of the 18 play symbol let-
ters revealed in YOUR LETTERS play area, the player must reveal
the identical key play symbol letter in the CROSSWORD play area.
For example, if the letter E is revealed in your play symbol letters, the
player should reveal all identical key symbol E’s in the CROSSWORD
play area. There are three solid small letters in the play area of the sec-
tion designated as YOUR LETTERS that appear under the latex on the
ticket. These solid letters are much smaller in size than the letter play
symbol, YOUR LETTERS, and are not included in the 18 larger out-
lined play symbols to be used in playing the game. If the player reveals
three or more complete words containing 3 letters in a continuous hor-
izontal or vertical sequence in the crossword, the player will win the
prize corresponding to the prize legend on the back of the ticket. Only
the greatest prize amount listed in the prize legend which corresponds
to the number of complete words can be claimed per ticket. A com-
plete "word" must contain at least three letters. A complete "word"
cannot be formed by linking letters diagonally or by reading the letters
from the bottom to top. Letters combined to form a complete "word"
must appear in an unbroken vertical or top to bottom horizontal string
of letters in the CROSSWORD. To form a complete word, an unbro-
ken string of letters cannot be interrupted by a block space. Any other
words contained within a complete word is not added or counted for
purposes of the prize legend. Every single letter in the vertical or top
to bottom horizontal unbroken string must: (a) be one of the 18 larger
outlined play symbols letters revealed in the play area, YOUR LET-
TERS, and (b) be included to form a complete "word." The possible
complete words for this ticket are contained in the CROSSWORD play
area. Each possible complete word must consist of three or more letters
and occupy an entire word space. Players must match all of the play
symbol letters to the identical key play symbols in a possible complete
word in order to complete the word. If the letters revealed form three
or more complete words each of which occupy a complete word space
on the CROSSWORD play area, the player will win the corresponding
prize shown in the prize legend for forming that number of complete
words. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.
2.1. Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. One hundred thirty-nine possible Play Symbols must appear under
the latex overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have 139 possible
Play Symbols under the latex overprint on the front portion of the ticket,
exactly one Serial Number, exactly one Retailer Validation Code, and
exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 139 possible Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures;
17. Each of the 139 possible Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
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18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2. Programmed Game Parameters.
A. A ticket can only win once.
B. Adjacent tickets in a pack will not have identical patterns.
C. Each ticket consists of a Your Letters area and one crossword puzzle
grid.
D. The crossword puzzle grid will be formatted with at least 109,000
configurations (i.e. puzzle layouts not including words).
E. All crossword puzzle grid configurations will be formatted within a
grid that contains 11 spaces (height) by 11 spaces (width).
F. Each word will appear only once per ticket on the crossword puzzle
grid.
G. Each letter will only appear once per ticket in the Your Letters play
area.
H. Each Crossword Puzzle Grid will contain 19 words per puzzle per
ticket made up of the following: a) 4 sets of 3-letter words; b) 5 sets of
4-letter words; c) 3 sets of 5-letter words; d) 3 sets of 6-letter words;
e) 1 set of 7-letter words; f) 2 sets of 8-letter words; g) 1 set of 9-letter
words.
I. There will be a minimum of three vowels in the Your Letters play
area.
J. The length of words found in the crossword puzzle grid will range
from 3 - 9 letters.
K. Only words from the approved word list will appear in the crossword
puzzle grid.
L. You will never find a word horizontally (in either direction), verti-
cally (in either direction), or diagonally (in either direction) in the Your
Letters play area that matches a word in the crossword puzzle grid.
M. Each crossword puzzle grid will have a maximum number of dif-
ferent grid formations with respect to other constraints. That is, for
identically formatted crossword puzzles (i.e. the same grid), all "ap-
proved words" will appear in every logical (i.e. 3 letter word = 3 letter
space) position, with regards to limitations caused by the actual letters
contained in each word (i.e. will not place the word "ZOO" in a posi-
tion that causes an intersecting word to require the second letter to be
"Z", when in fact, there are no approved words with a "Z" in the second
letter position).
N. No one letter, with the exception of vowels, will appear more than
nine times in the crossword puzzle grid.
O. No ticket will match eleven words or more.
P. Three to ten completed words will be revealed as per the prize struc-
ture on winning tickets.
Q. All non-winning tickets will contain a) one completed word approx-
imately 20% of the time; b) two completed words approximately 80%
of the time.
R. On non-winning tickets, sixteen to eighteen Your Letters will open
at least one letter in the crossword puzzle grid.
2.3. Procedure for Claiming Prizes.
A. To claim a "CROSSWORD" Instant Game prize of $3.00, $5.00,
$10.00, $20.00, $100, or $500, a claimant shall sign the back of the
ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
fication, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is
not, in some cases, required to pay a $100 or $500 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.
B. To claim a "CROSSWORD" Instant Game prize of $5,000 or
$35,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.
C. As an alternative method of claiming a "CROSSWORD" Instant
Game prize, the claimant must sign the winning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;
4. in default on a loan made under Chapter 52, Education Code; or
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5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4. Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5. Payment of Prizes to Persons Under 18. If a person under the
age of 18 years is entitled to a cash prize of less than $600 from the
"CROSSWORD" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6. Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code §466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.7. The number of actual prizes in a game may vary based on sales,
distribution, testing, and number of prizes claimed. A Scratch off game
may continue to be sold even when all the top prizes have been claimed.
3.0. Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0. Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game Number 435. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.
5.0. End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game Number 435
without advance notice, at which point no further tickets in that game
may be sold.
6.0. Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for Instant
Game Number 435, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all
final decisions of the Executive Director.
The following is a list of words approved by the Texas Lottery Com-
mission for use in this game:
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Filed: January 8, 2004
♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Certificate of Convenience and
Necessity in Jack and Wise Counties, Texas
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) an application on January 8, 2004, for a
certificate of convenience and necessity (CCN) in Jack and Wise Coun-
ties, Texas.
Docket Style and Number: Application of Brazos Electric Power Co-
operative, Inc. (BEPC) for a Certificate of Convenience and Necessity
for a Single Circuit 138-kV Transmission Line in Jack and Wise Coun-
ties, Texas. Docket Number 29020.
The Application: The proposed project would connect BEPC’s planned
generation plant near the community of Joplin in Jack County to its
proposed Wise County Switch station near Bridgeport through the con-
struction of approximately 20 miles of 138-kV transmission line. The
project is designated the Jack County Generation Plant to Wise County
Switch. The right-of- way width for this project will be approximately
70 feet. The estimated cost for the project is $7,531,850.
Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by February 22, 2004, by mail at
P. O. Box 13326, Austin, Texas 78711- 3326, or by phone at (512) 936-
7120 or toll-free at 1-888-782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All




Public Utility Commission of Texas
Filed: January 13, 2004
♦ ♦ ♦
Notice of Application for Certificate of Convenience and
Necessity in Liberty County, Texas
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) an application on January 9, 2004, for
a certificate of convenience and necessity in Liberty County, Texas.
Docket Style and Number: Application of Entergy Gulf States, Inc.
(EGSI) for a Certificate of Convenience and Necessity for a 138-kV
Transmission Line in Liberty County, Texas. Docket Number 28938.
The Application: EGSI proposes to install a new 138-kV transmis-
sion line between the existing Dayton Substation and the existing Gor-
don Substation, in the vicinity of Dayton, within southwestern Liberty
County, Texas. This project is designated the Dayton-Gordon 138-kV
Transmission Line. Depending on the final route selected, the proposed
line would have a total length of approximately 9 to 13 miles. The line
would be constructed within a right-of-way of variable width up to 100
feet. The estimated total cost of the proposed project is $10,370,000
for transmission facilities and $697,000 for substation facilities.
Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by February 23, 2004, by mail at
P. O. Box 13326, Austin, Texas 78711- 3326, or by phone at (512) 936-
7120 or toll-free at 1-888-782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All
comments should reference Docket Number 28938.
TRD-200400194
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Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: January 13, 2004
♦ ♦ ♦
Notice of Application for Good Cause Exception to P.U.C.
Substantive Rule 25.341(3)(F)
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on December 31, 2003
for waiver from P.U.C. Substantive Rule §25.341(3)(F) regarding the
definition of "competitive energy services."
Docket Title and Number: Application of AEP Texas Central Company
and Valero Refining-Texas, LP for Good Cause Exception to P.U.C.
Substantive Rule §25.341(3)(F). Docket Number 29119.
The Application: AEP Texas Central Company (AEP-TCC) and Valero
Refining-Texas, LP (Valero) (collectively, Applicants or the Compa-
nies) stated that good cause exist for the commission to grant a nar-
row exception to the competitive energy service rule to allow Valero to
temporarily continue its lease arrangement with AEP-TCC at Valero’s
petroleum refinery located near Corpus Christi, Nueces County, Texas.
Applicants advised that the requested exception will allow Valero the
time it needs to complete the construction of a new 138 kV substation
which will provide Valero with increased capacity to meet its projected
load growth and will also benefit AEP-TCC’s system by providing ad-
ditional capacity to meet the growth needs of other 69 kV customers
on AEP-TCC’s system.
Applicant’s stated that the facilities that are the subject of this proceed-
ing are currently leased to Valero under a good cause exception to the
competitive energy services rules granted in Docket Number 22352,
Application of Central Power and Light Company for Approval of Un-
bundled Cost of Service Rate Pursuant to PURA §39.201 and P.U.C.
Substantive Rule §25.344. The Applicants advised that given the sig-
nificant lead time necessary for Valero to procure the necessary equip-
ment and materials and to construct the 138 kV substation, the new
substation will not be completed prior to the expiration of the existing
good cause exception, which ended December 31, 2003. In this appli-
cation, the Companies request an extension of the existing good cause
exception solely to allow AEP-TCC to continue leasing the facilities
to Valero until its new 138 kV substation is completed, in service, and
all applicable loads have been transferred, or until December 31, 2005,
whichever is earlier.
On or before February 23, 2004, persons wishing to comment upon the
action sought should contact the Public Utility Commission of Texas,
by mail at P.O. Box 13326, Austin, Texas, 78711-3326, or by phone at
(512) 936-7120 or toll free at 1-888-782-8477. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free 1-800-735-2989. All comments




Public Utility Commission of Texas
Filed: January 13, 2004
♦ ♦ ♦
Notice of Application for Waiver of Requirements to Provide
Transmission of at Least 14,400 Bits of Data Per Second
Notice is given to the public that an application was filed with the
Public Utility Commission of Texas (commission) on December 17,
2003, for waiver of the requirements of commission substantive rule
§26.54(b)(3) and (b)(4)(C), regarding one-party line service and voice
band data, for the Falcon Exchange in Zapata County.
Docket Number and Title: Docket Number 29071, Application of
Border to Border Communications for an Extension of Waiver from
Requirements in PUC Substantive Rule §25.54(b)(3) and PUC Sub-
stantive Rule §26.54(b)(4)(C).
Application: Border to Border Communications, Incorporated (Bor-
der to Border or Company) requests that the commission extend the
waiver previously granted on December 18, 2001, in Docket Num-
ber 23267, Application of Border to Border Communications, Incorpo-
rated for Waiver of Requirements in PUC Subst. R. §26.54(b)(3) and
§26.54(b)(4)(C). The waiver granted Company a waiver of the require-
ment to provide all subscribers with a minimum transmission speed of
at least 14,400 bits of data per second (14.4 kbps) for 61 customers
in the Falcon Exchange and served through equipment which does not
meet the data speed required. The Company was granted a two-tiered
waiver from the requirement to upgrade all voice grade circuits to meet
the 14.4 kbps data transmission standard until January 1, 2006, pro-
vided that from the period beginning December 31, 2003 to December
31, 2005, the Company upgraded individual voice grade circuits upon
request. Border to Border advised that unlicensed fixed wireless spec-
trum technology capable of providing both voice and data service has
not developed as expected and the Company therefore seeks an exten-
sion of its original waiver such that it is not required to upgrade indi-
vidual switched voice circuits upon customer request until December
31, 2005. Border to Border stated that as an alternative to upgrading
individual switched voice circuits upon request, beginning January 1,
2004, the Company will offer its high speed wireless Internet service
to any qualifying customer within the operating range of the wireless
customer premises equipment. In addition, the Company requests that
the commission grant a permanent waiver from §26.54(b)(3) for any
customer who elects to retain Basic Exchange Telephone Radio Ser-
vice (BETRS). The Company also request the commission grant a tem-
porary waiver the requirements of §26.54(b)(3) anytime the Company
must construct facilities to new customers who are more than one-half
mile from the company’s existing fiber optic facilities.
Comments: Persons wishing to comment on the action sought should
contact the Public Utility Commission of Texas by mail at P.O. Box
13326, Austin, Texas, 78711-3326, or by phone at (512) 936-7120 or
toll-free at 1-888-782-8477. Hearing and speech-impaired individu-
als with text telephones (TTY) may contact the commission at (512)
936-7136 or toll- free 1-800-735-2989. All comments should refer-




Public Utility Commission of Texas
Filed: January 7, 2004
♦ ♦ ♦
Notice of Application for Waiver of Requirements to Provide
Transmission of at Least 14,400 Bits of Data Per Second
Notice is given to the public that an application was filed with the
Public Utility Commission of Texas (commission) on December 17,
2003, for waiver of the requirements of commission substantive rule
§26.54(b)(3), regarding one-party line service and voice band data, for
the Vinegarroon Exchange.
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Docket Number and Title: Docket Number 29073, Application of
Southwest Texas Telephone Company for Waiver of Requirements in
PUC Substantive Rule §25.54(b)(3).
Application: Southwest Texas Telephone Company (STTC) requests
that the commission extend the waiver previously granted on May
23, 2003, in Docket Number 27002, Application of Southwest Texas
Telephone Company for Waiver of Requirements in PUC Subst. R.
§26.54(b)(3). The waiver granted STTC a waiver of the requirement
to provide all subscribers with a minimum transmission speed of at
least 14,400 bits of data per second (14.4 kbps) by the end of 2002
for 89 customers in the Vinegarroon exchange and served through
equipment which does not meet the data speed required. In addition,
STTC received a waiver from §26.54(b)(4)(C)(i) and (ii) which
requires that, upon request by a customer, a company will upgrade the
customers switched voice circuits at no charge to allow transmission
speed of at least 14.4 kbps. STTC stated in its request that it has
made substantial progress in evaluating new wireless technologies
and products that will make it possible to upgrade customers but that
it needs additional time for the orderly deployment and evaluation
of a mix of wireless and wireline technologies in the Vinegarroon
exchange. STTC advised that the customers affected by the waiver
have the opportunity to receive high-speed satellite internet service at
the wholesale rate of $39. Therefore, STTC requests an extension of
its waiver until December 31, 2004.
Comments: Persons wishing to comment on the action sought should
contact the Public Utility Commission of Texas by mail at P.O. Box
13326, Austin, Texas, 78711-3326, or by phone at (512) 936-7120 or
toll-free at 1-888-782-8477. Hearing and speech-impaired individu-
als with text telephones (TTY) may contact the commission at (512)
936-7136 or toll- free 1-800-735-2989. All comments should refer-




Public Utility Commission of Texas
Filed: January 7, 2004
♦ ♦ ♦
Notice of Application for Waiver of Requirements to Provide
Transmission of at Least 14,400 Bits of Data Per Second
Notice is given to the public that an application was filed with the
Public Utility Commission of Texas (commission) on December 18,
2003, for waiver of the requirements of commission substantive rule
§26.54(b)(3) and (b)(4)(C), regarding one-party line service and voice
band data, for the Alamito, Big Canyon, Calamity Creek, Comstock,
Langtree, Sanderson, Sheffield, and Six Shooter exchanges.
Docket Number and Title: Docket Number 29086, Application of Big
Bend Telephone Company, Incorporated for an Extension of Waiver
from Requirements in PUC Substantive Rule §25.54(b)(3) and PUC
Substantive Rule §26.54(b)(4)(C).
Application: Big Bend Telephone Company, Inc. (Big Bend or
Company) requests that the commission extend the waiver previously
granted on December 17, 2001, in Docket Number 23269, Application
of Big Bend Telephone Company, Incorporated for Waiver of Re-
quirements in PUC Subst. R. §26.54(b)(3) and §26.54(b)(4)(C). The
waiver granted Company a waiver of the requirement to provide all
subscribers with a minimum transmission speed of at least 14,400 bits
of data per second (14.4 kbps) for 655 customers in the Alamito, Big
Canyon, Calamity Creek, Comstock, Langtree, Sanderson, Sheffield,
and Six Shooter exchanges and served through equipment which does
not meet the data speed required. The Company was granted a waiver
from the requirement to upgrade all voice grade circuits to meet the
14.4 kbps data transmission standard upon customer request until
December 31, 2003. Big Bend advised that unlicensed fixed wireless
spectrum technology capable of providing both voice and data service
has not developed as expected and the Company therefore seeks an
extension of its original waiver such that it is not required to upgrade
individual switched voice circuits upon customer request until De-
cember 31, 2005. Big Bend stated that as an alternative to upgrading
individual switched voice circuits upon request, the Company initiated
a cooperative arrangement with Big Canyon TV in Alpine, Texas in
June 2001 to offer a two-way satellite Internet service. The Company
offers twelve months no interest financing for basic installation and
hardware costs to any subscriber served through Basic Exchange
Telephone Radio Service (BETRS) equipment who wishes to receive
two-way satellite Internet service from Big Canyon TV. In addition,
Big Bend requests that the Commission grant a permanent waiver
from the requirements of §26.54(b)(3) for any customer who elects to
retain BETRS service.
Comments: Persons wishing to comment on the action sought should
contact the Public Utility Commission of Texas by mail at P.O. Box
13326, Austin, Texas, 78711-3326, or by phone at (512) 936-7120 or
toll-free at 1-888-782-8477. Hearing and speech-impaired individu-
als with text telephones (TTY) may contact the commission at (512)
936-7136 or toll- free 1-800-735-2989. All comments should refer-




Public Utility Commission of Texas
Filed: January 7, 2004
♦ ♦ ♦
Notice of Application for Waiver of Requirements to Provide
Transmission of at Least 14,400 Bits of Data Per Second
Notice is given to the public that an application was filed with the
Public Utility Commission of Texas (commission) on December 29,
2003, for waiver of the requirements of commission substantive rule
§26.54(b)(3) and (b)(4)(C), regarding one-party line service and voice
band data, for the Guadalupe Peak and Mile High exchanges.
Docket Number and Title: Docket Number 29107, Application of
Dell Telephone Cooperative, Incorporated for an Extension of Waiver
from Requirements in PUC Substantive Rule §25.54(b)(3) and PUC
Substantive Rule §26.54(b)(4)(C).
Application: Dell Telephone Cooperative, Incorporated (Dell or
Company) requests that the commission extend the waiver previously
granted on December 17, 2001, in Docket Number 23286, Application
of Dell Telephone Cooperative, Incorporated for Waiver of Require-
ments in PUC Subst. R. §26.54(b)(3). The Company was granted a
waiver of the requirement to provide all subscribers with a minimum
transmission speed of at least 14,400 bits of data per second (14.4
kbps) for 63 customers in the Guadalupe Peak and Mile High ex-
changes served through equipment which does not meet the data speed
required until December 31, 2003. The Company was also granted a
waiver until December 31, 2003 from the requirement to upgrade all
voice grade circuits to meet the 14.4 kbps data transmission standard
upon customer request. Dell advised that it needs additional time to
evaluate the wireless technologies that meet the commission’s data
speed requirement and to identify, purchase, and install a new wireless
system. Therefore, Dell requests an extension of the waivers granted
in Docket Number 23286 until December 31, 2004. The Company
stated that as an alternative it deployed True-wave Satellite Internet
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Service in June 2003 to provide broadband data service to customers in
the Basic Exchange Telephone Radio Service (BETRS) service area.
Comments: Persons wishing to comment on the action sought should
contact the Public Utility Commission of Texas by mail at P.O. Box
13326, Austin, Texas, 78711-3326, or by phone at (512) 936-7120 or
toll-free at 1-888-782-8477. Hearing and speech-impaired individu-
als with text telephones (TTY) may contact the commission at (512)
936-7136 or toll- free 1-800-735-2989. All comments should refer-




Public Utility Commission of Texas
Filed: January 7, 2004
♦ ♦ ♦
Notice of Form Change for Low-Income Telephone and
Electric Utility Programs
The Public Utility Commission of Texas (commission) provides public
notice of proposed changes to the form for the low-income telephone
and electric discount program. The form to apply for the Low-In-
come Telephone and Electric Utility Program to receive telephone and
electric discounts is being changed to accommodate the changes to
P.U.C. Substantive Rule §25.454, regarding the Rate Reduction Pro-
gram and P.U.C. Substantive Rule §26.412, Regarding Lifeline and
Link Up Services, For Low-Income Discount Administrator. Changes
to the form include the addition of more specific directions on filling
out the form to apply for telephone and/or electric discounts, the ad-
dition of income-based and program-based eligibility documentation
requirements, and the reorganization of the form. Additionally, check
boxes for Federal Public Housing Assistance and the Low-Income En-
ergy Assistance Program have been added to allow a customer to enroll
for the telephone discount only. The revised form may be viewed and
downloaded through AIS under Project Number 24116, Project to Im-
plement the System Benefit Fund, or from the commission website at
http://www.puc.state.tx.us/electric/projects/24116/24116.cfm.
Persons wishing to comment on the proposed form should file com-
ments in Central Records by 3:00 p.m., Friday, February 6, 2004, un-
der Project Number 24116. Questions regarding this notice should be
directed to Lauren Clark, Retail Market Analyst, Electric Division,
at (512) 936-7401 or through email at lauren.clark@puc.state.tx.us.
Hearing and speech-impaired individuals with text telephones (TTY)





Public Utility Commission of Texas
Filed: January 14, 2004
♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement
On January 12, 2004, Southwestern Bell Telephone, LP d/b/a SBC
Texas and Signatel Telephone Corp., collectively referred to as appli-
cants, filed a joint application for approval of amendment to an exist-
ing interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Utili-
ties Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supp. 2004)
(PURA). The joint application has been designated Docket Number
29153. The joint application and the underlying interconnection agree-
ment are available for public inspection at the commission’s offices in
Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 3 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29153. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by February 12, 2004, and shall
include:
1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
b) is not consistent with the public interest, convenience, and necessity;
or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.
Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-




Public Utility Commission of Texas
Filed: January 14, 2004
♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement
On January 12, 2004, Southwestern Bell Telephone, LP d/b/a SBC
Texas and Z-Tel Communications, Inc., collectively referred to as ap-
plicants, filed a joint application for approval of amendment to an ex-
isting interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
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States Code) (FTA) and the Public Utility Regulatory Act, Texas Utili-
ties Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supp. 2004)
(PURA). The joint application has been designated Docket Number
29152. The joint application and the underlying interconnection agree-
ment are available for public inspection at the commission’s offices in
Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 3 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29152. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by February 12, 2004, and shall
include:
1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
b) is not consistent with the public interest, convenience, and necessity;
or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.
Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-




Public Utility Commission of Texas
Filed: January 14, 2004
♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement
On January 12, 2004, Southwestern Bell Telephone, LP d/b/a SBC
Texas and Direct Telephone Company, Inc., collectively referred to as
applicants, filed a joint application for approval of amendment to an ex-
isting interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Utili-
ties Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supp. 2004)
(PURA). The joint application has been designated Docket Number
29154. The joint application and the underlying interconnection agree-
ment are available for public inspection at the commission’s offices in
Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 3 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29154. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by February 12, 2004, and shall
include:
1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
b) is not consistent with the public interest, convenience, and necessity;
or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.
Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-




Public Utility Commission of Texas
Filed: January 14, 2004
♦ ♦ ♦
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Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215
Notice is given to the public of the filing, on January 6, 2004, with the
Public Utility Commission of Texas (commission), a notice of intent
to file a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.215. The Applicant will file the LRIC study on
January 16, 2004.
Docket Title and Number. Southwestern Bell Telephone, LP d/b/a SBC
Texas’s Application for Approval of LRIC Study for Plexar Simultane-
ous Ring Pursuant to P.U.C. Substantive Rule §26.215, Docket Number
29139.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 29139. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact




Public Utility Commission of Texas
Filed: January 13, 2004
♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215
Notice is given to the public of the filing, on January 9, 2004, with the
Public Utility Commission of Texas (commission), a notice of intent
to file a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.215. The Applicant will file the LRIC study on
or around January 19, 2004.
Docket Title and Number. Verizon Southwest Application for Approval
of LRIC Study for Flexgrow West Enhancements Pursuant to P.U.C.
Substantive Rule §26.215, Docket Number 29149.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 29149. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact




Public Utility Commission of Texas
Filed: January 13, 2004
♦ ♦ ♦
Public Notice of Interconnection Agreement
On January 9, 2004, Mid-Plains Rural Telephone Cooperative, Inc.
and Amarillo CellTelco d/b/a Cellular One of Amarillo, collectively re-
ferred to as applicants, filed a joint application for approval of intercon-
nection agreement under Section 252(i) of the federal Telecommunica-
tions Act of 1996, Public Law Number 104-104, 110 Statute 56, (codi-
fied as amended in scattered sections of 15 and 47 United States Code)
(FTA) and the Public Utility Regulatory Act, Texas Utilities Code An-
notated, Chapters 52 and 60 (Vernon 1998 & Supp. 2004) (PURA). The
joint application has been designated Docket Number 29147. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 3 copies of the com-
ments with the commission’s filing clerk. Additionally, a copy of the
comments should be served on each of the applicants. The comments
should specifically refer to Docket Number 29147. As a part of the
comments, an interested person may request that a public hearing be
conducted. The comments, including any request for public hearing,
shall be filed by February 6, 2004, and shall include:
1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
b) is not consistent with the public interest, convenience, and necessity;
or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.
Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-




Public Utility Commission of Texas
Filed: January 13, 2004
♦ ♦ ♦
Public Notice of Interconnection Agreement
29 TexReg 722 January 23, 2004 Texas Register
On January 9, 2004, Mid-Plains Rural Telephone Cooperative, Inc. and
NPCR, Inc. d/b/a Nextel Partners, collectively referred to as applicants,
filed a joint application for approval of interconnection agreement un-
der §252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supp. 2004) (PURA). The joint application has been
designated Docket Number 29148. The joint application and the un-
derlying interconnection agreement are available for public inspection
at the commission’s offices in Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 3 copies of the com-
ments with the commission’s filing clerk. Additionally, a copy of the
comments should be served on each of the applicants. The comments
should specifically refer to Docket Number 29148. As a part of the
comments, an interested person may request that a public hearing be
conducted. The comments, including any request for public hearing,
shall be filed by February 6, 2004, and shall include:
1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
b) is not consistent with the public interest, convenience, and necessity;
or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.
Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477 . Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
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Filed: January 13, 2004
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Public Notice of Interconnection Agreement
On January 12, 2004, Southwestern Bell Telephone, LP d/b/a SBC
Texas and ITC^DeltaCom Communications, Inc., collectively referred
to as applicants, filed a joint application for approval of interconnec-
tion agreement under §252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supp. 2004) (PURA). The joint
application has been designated Docket Number 29151. The joint ap-
plication and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.
The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 3 copies of the com-
ments with the commission’s filing clerk. Additionally, a copy of the
comments should be served on each of the applicants. The comments
should specifically refer to Docket Number 29151. As a part of the
comments, an interested person may request that a public hearing be
conducted. The comments, including any request for public hearing,
shall be filed by February 12, 2004, and shall include:
1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
b) is not consistent with the public interest, convenience, and necessity;
or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.
Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477 . Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-




Public Utility Commission of Texas
Filed: January 14, 2004
♦ ♦ ♦
Texas Department of Transportation
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Notice of Intent - Environmental Impact Statement
Pursuant to 43 TAC §2.43(e)(3), the Texas Department of Transporta-
tion (TxDOT) is issuing this notice to advise the public that a Tier One
Environmental Impact Statement (EIS) will be prepared for the pro-
posed extension of Interstate Highway 69 (I-69) from near Shreveport,
Louisiana, and Texarkana, Texas, to the Texas-Mexico international
border near Laredo and the Lower Rio Grande Valley. The proposed
I-69 facility is being evaluated as an element of the National High Pri-
ority Corridor 18 and Corridor 20 systems. In addition, I-69 is being
evaluated as a priority segment of the Trans-Texas Corridor system as
outlined in the Trans-Texas Corridor Plan (TTCP) adopted by the Texas
Transportation Commission (commission) in June 2002. As currently
envisioned, the proposed Trans-Texas Corridor system could include
lanes for passenger vehicles, separate lanes for trucks, rail lines and a
utility corridor.
Using a tiered approach, TxDOT, in cooperation with the Federal High-
way Administration (FHWA), will prepare a Tier One EIS on a pro-
posal to identify a corridor for ultimate construction of I-69 as a con-
trolled access, multimodal transportation facility. This project responds
to the need for a strategic, high priority highway serving the east-cen-
tral United States, as outlined in the national High Priority Corridors
18 and 20 studies defined by Congress in the 1991 Intermodal Surface
Transportation Efficiency Act (ISTEA), as extended in 1993 and 1995,
and the 1998 Transportation Equity Act for the 21st Century (TEA-21).
I-69 is planned to be a continuous north-south corridor linking Canada,
the United States, and Mexico. The proposed facility would also serve
as a priority segment of the statewide Trans-Texas Corridor system
as outlined in the June 2002 plan adopted by the commission entitled
"Crossroads of the Americas: Trans-Texas Corridor Plan."
As currently envisioned, the Trans-Texas Corridor system would poten-
tially include highway lanes for passenger vehicles; separate lanes for
trucks; and six rail lines (one in each direction serving freight, com-
muter and high speed passenger traffic). The width of the proposed
I-69 corridor would be approximately 1,000 to 1,200 feet including a
200-foot wide utility zone that could ultimately accommodate lines for
water, petroleum, natural gas, electricity, data, and other commodities.
The overall length of the corridor is approximately 1,000 miles but the
final length is dependent upon the location decision.
TxDOT anticipates utilizing a combination of traditional and innova-
tive financing options to fund construction of the proposed project.
These options include state and federal transportation funds, public/pri-
vate partnerships, and tolling.
The Tier One EIS will focus on broad issues and generally address the
national, regional and area-wide implications of the major alternatives.
The Tier One study will not authorize construction of any element of the
proposed facility. Anticipated decisions to be made during the Tier One
study include evaluation of the "no action" alternative; identification of
a preferred corridor location where the I-69 highway element and the
remaining modal elements of the Trans-Texas Corridor can be coinci-
dental and where they will be separated; refinement of modal concepts;
identification of segments of independent utility (to be studied further
in subsequent tiers); identification of areas that may warrant corridor
preservation; and development of a plan for further action. Documents
prepared during subsequent tiers would rely upon and utilize the envi-
ronmental analysis in the Tier One study. As a priority element of the
national I-69 corridor initiative, the proposed facility would address in-
terstate and international transportation needs, goals and objectives.
After the Tier One decision has been made, TxDOT, in cooperation
with FHWA, will proceed with the I-69 highway component by per-
forming specific facility project level studies in a Tier Two decision
process. TxDOT would cooperate with other federal, state and/or local
agencies in pursuing specific facility project decisions for the non-high-
way modes after the Tier One decision.
Letters describing the proposed action and soliciting comments will be
sent to appropriate federal, state and local agencies, and to private orga-
nizations, individuals and stakeholders who have previously expressed
or are known to have an interest in this proposal. Public meetings and
public hearings will be held during appropriate phases of the project
development process. Public notices will be given of the date, time,
and location of each.
A second priority segment of the Trans-Texas Corridor system, gen-
erally paralleling Interstate Highway 35 and potentially including por-
tions of the Interstate Highway 37 and I-69 priority segments to the
extent necessary for connectivity and financing purposes (TTC-35), is
also under development and a Tier One Corridor EIS will be developed
for that project. A separate Notice of Intent will be published by Tx-
DOT for that environmental impact statement.
Although the I-69 and TTC-35 facilities are separate and distinct ac-
tions, with each having logical termini and independent utility, each of
the proposed facilities share the need to terminate along the Texas-Mex-
ico International Border, resulting in overlap of study areas. In the
overlapping areas, care will be taken to closely coordinate the devel-
opment of the two separate facilities in order to minimize duplication
of effort and inconvenience to the public, resource agencies, and other
stakeholders. Both projects will be considered in the cumulative im-
pacts analysis for each of the facilities.
To ensure that the full range of issues related to this proposed action
is addressed and all significant concerns are identified, comments and
suggestions are invited from all interested parties. Comments or ques-
tions concerning this proposed action and the Tier One EIS should
be directed to Doug Booher, Environmental Manager, Texas Turnpike
Authority Division, Texas Department of Transportation, 125 E. 11th





Texas Department of Transportation
Filed: January 14, 2004
♦ ♦ ♦
Request for Comments on Possible Environmental Rule
Amendments
This is a notice of opportunity to comment on possible amendments to
the Texas Department of Transportation (TxDOT) environmental rules
found at 43 Texas Administrative Code Chapter 2, Subchapter C. Tx-
DOT is issuing this notice to advise the public that it will be considering
amendments to its environmental rules to address new legislation and
to make other appropriate revisions or clarifications. The purpose of
these revisions would be to include provisions resulting from changes
to the existing law that the Texas Legislature made during the 78th Leg-
islative Session, 2003. Among the recent legislative enactments that
may make rulemaking necessary or appropriate is House Bill 3588,
which included provisions for the Trans Texas Corridor and added other
modes of transportation (e.g., rail) to those previously administered by
TxDOT. It will also be a goal of any amendments to make the rules more
amenable for use by TxDOT and other entities that are either obligated
to comply with particular provisions or that wish to use the TxDOT en-
vironmental rules as a guide or standard. These revisions would also
be intended to enhance the effectiveness of the rules in achieving their
purposes, one of which is to ensure meaningful public involvement and
input for transportation projects that are being considered.
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In accordance with the Transportation Code, a public hearing con-
cerning TxDOT’s environmental rules was previously held on Decem-
ber 18, 2003. A copy of information provided at the December 18,
2003, public hearing regarding the environmental rules may be ob-
tained through the contact information provided in this notice.
TxDOT is soliciting additional input about its environmental rules from
the public. The objective of this published notice is to provide members
of the public and entities that may be affected by the rules with an ad-
ditional opportunity to submit early comments and suggestions about
potential amendments to TxDOT’s environmental rules. To ensure that
all significant issues are identified and addressed, comments and sug-
gestions are invited from all interested parties. Before any changes to
these rules are made, notice of proposed amendments or new rules will
be published in the Texas Register and an opportunity to comment on
any proposed amendments will be provided in accordance with the Ad-
ministrative Procedure Act, Government Code, Chapter 2001.
Deadline for Comments/Agency Contact: Comments or questions
concerning this notice and possible amendment of TxDOT’s environ-
mental rules should be directed to Dianna F. Noble, P.E., Texas De-
partment of Transportation, Environmental Affairs Division, 125 E.
11th Street, Austin, Texas 78701; phone 512-416-2734. In any cor-
respondence or communication regarding this matter, please be sure to
conspicuously include the statement that it is "Regarding Proposed Re-
visions to the TxDOT Environmental Rules." Deadline for comments
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Filed: January 14, 2004
♦ ♦ ♦
Request for Proposal for Aviation Engineering Services
The City of Olney, through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional engi-
neering firm for services pursuant to Government Code, Chapter 2254,
Subchapter A. TxDOT, Aviation Division, will solicit and receive pro-
posals for the professional aviation engineering design services de-
scribed.
Airport Sponsor: City of Olney, Olney Municipal Airport. TxDOT
CSJ No.:0403OLNEY. Scope: Provide engineering/design services to
rehabilitate and mark runway 17-35, 4-22, 13-31; and taxiways; recon-
struct the hangar access taxiway and the terminal parking apron; repair
storm drain inlet; and install perimeter fencing at the Olney Municipal
Airport.
The HUB goal is set at 8%. TxDOT Project Manager is Steve Roth.
To assist in your proposal preparation the most recent airport layout
plan, and 5010 drawing are available online by selecting "Olney Mu-
nicipal Airport" at:
www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm
Interested firms shall utilize the Form AVN-550, titled "Aviation En-
gineering Services Proposal." The form may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed by
request or downloaded from the TxDOT web site, URL address:
http://www.dot.state.tx.us/avn/avn550.doc
The form may not be altered in any way. All printing must be in black
on white paper, except for the optional illustration page. Proposals shall
be stapled but not bound in any other fashion. PROPOSALS WILL
NOT BE ACCEPTED IN ANY OTHER FORMAT. (Note: The form
is an MS Word template.)
Please note the new format for submission of a proposal for these ser-
vices. Qualifications statements will not be utilized for this project.
This will be a submission of a limited proposal for engineering ser-
vices. The form AVN-550 must be utilized. Firms must carefully fol-
low the instructions provided on each page of the form. Proposals may
not exceed the number of pages in the proposal format. The proposal
format consists of seven pages of data plus two optional pages consist-
ing of an illustration page and a proposal summary page.
Seven unfolded copies of Form AVN 550 must be postmarked by U.
S. Mail by midnight February 12, 2004 (CDST): Mailing address: Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483.
Overnight delivery must be received by 4:00 p.m. (CDST) on February
13, 2004; overnight address: TxDOT, Aviation Division, 200 E. River-
side Drive, Austin, Texas, 78704. Hand delivery must be received by
4:00 p.m. February 13, 2004 (CDST); hand delivery address: 150 E.
Riverside Drive, 5th Floor, South Tower, Austin, Texas 78704. Elec-
tronic facsimiles or forms sent by email will not be accepted. Please
mark the envelope of the forms to the attention of Edie Stimach.
The consultant selection committee will be composed of local govern-
ment members.
The final selection by the sponsor’s committee will generally be made
following the completion of review of proposals and/or interviews. The
committee will review all proposals and rate and rank each.
All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews of the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.
If there are any procedural questions, please contact Edie Stimach,
Grant Manager, at 1-800-68-PILOT (74568) or Steve Roth, Project




Texas Department of Transportation
Filed: January 14, 2004
♦ ♦ ♦
Request for Proposal for Aviation Engineering Services -
Denton Municipal Airport
The City of Denton, through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional engi-
neering firm for services pursuant to Government Code, Chapter 2254,
Subchapter A. TxDOT, Aviation Division will solicit and receive pro-
posals for professional aviation engineering design services described.
Airport Sponsor: City of Denton, Denton Municipal Airport. TxDOT
CSJ No.:0418DNTON Scope: Provide engineering design services to
construct parallel taxiway; construct stub taxiway to north general avi-
ation apron; construct corporate apron and connecting taxiway; install
medium intensity taxiway lights with separate circuits and regulator;
replace visual approach slope indicators with PAPI-4 Runway 17-35.
The DBE goal is set at 9%. TxDOT Project Manager is Alan Schmidt,
P.E.
Future items for design services within the next five years may include:
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Extend Runway 1500 ft., environmental assessment, extend parallel
TW, relocate Instrument landing system and PAPI-4, and extend
MIRLs.
To assist in your proposal preparation the most recent Airport Layout
Plan, 5010 drawing, project narrative and criteria for evaluating engi-
neering proposals are available online by selecting "Denton Municipal
Airport" at:
www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm
The proposal should address a technical approach for the current
scope only and provide relative experience for the future scope items.
Firms shall use page 4, Recent Airport Experience, to list relevant past
projects for both current and future scope.
Interested firms shall utilize the Form AVN-550, titled "Aviation En-
gineering Services Proposal." The form may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
Phone number, 1-800-68-PILOT (74568). The form may be emailed
by request or downloaded from the TxDOT web site, URL address:
http://www.dot.state.tx.us/avn/avn550.doc
The form may not be altered in any way. All printing must be in black
on white paper, except for the optional illustration page. Proposals shall
be stapled but not bound in any other fashion. PROPOSALS WILL
NOT BE ACCEPTED IN ANY OTHER FORMAT. (Note: The form
is an MS Word template.)
Please note the new format for submission of a proposal for these ser-
vices. Qualifications statements will not be utilized for this project.
This will be a submission of a limited proposal for engineering ser-
vices. The form AVN-550 must be utilized. Firms must carefully fol-
low the instructions provided on each page of the form. Proposals may
not exceed the number of pages in the proposal format. The proposal
format consists of seven pages of data plus two optional pages consist-
ing of an illustration page and a proposal summary page.
Six completed, unfolded copies of Form AVN 550 must be postmarked
by U. S. Mail by midnight Thursday, February 12, 2004 (CDST);
Mailing address: TxDOT, Aviation Division, 125 E. 11th Street,
Austin, Texas 78701-2483. Overnight delivery must be received by
4:00 p.m. (CDST) on Friday, February 13, 2004; overnight address:
TxDOT, Aviation Division, 200 E. Riverside Drive, Austin, Texas,
78704. Hand delivery must be received by 4:00 p.m. (CDST) Friday,
February 13, 2004; hand delivery address: 150 E. Riverside Drive,
5th Floor, South Tower, Austin, Texas 78704. Electronic facsimiles or
forms sent by email will not be accepted. Please mark the envelope of
the forms to the attention of Amy Deason.
The consultant selection committee will be composed of local govern-
ment members.
The final selection by the sponsor’s committee will generally be made
following the completion of review of proposals and/or interviews. The
committee will review all proposals and rate and rank each. All firms
will be notified and the top rated firm will be contacted to begin fee
negotiations. The selection committee does, however, reserve the right
to conduct interviews of the top rated firms if the committee deems it
necessary. In such case, selection will be made following interviews.
If there are any procedural questions, please contact Amy Deason,
Grant Manager, or Alan Schmidt, P.E., Project Manager for technical
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How to Use the Texas Register
Information Available: The 13 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following a 30-day
public comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:
1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.
□ Change of Address
(Please fill out information below)
□ Paper Subscription
□ One Year $200 □ First Class Mail $300
□ Back Issue ($10 per copy)
_______ Quantity
Volume ________, Issue #_______.




CITY, STATE, ZIP __________________________________________________________
PHONE NUMBER __________________________________________________________
FAX NUMBER _____________________________________________________________
Customer ID Number/Subscription Number _______________________________________
 (Number for change of address only)
Payment Enclosed via □ Check □ Money Order
Mastercard/VISA Number ____________________________________________
Expiration Date _____/_____ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.
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